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LIMITATIONS OF THE STATUTORY POWER 
OF MAJORITY STOCKHOLDERS TO 
DISSOLVE A CORPORATION. 


MONG the “‘incidents which, as soon as a corporation is duly 
erected, are tacitly annexed of course,’’ Blackstone names 
first that “to have perpetual succession.” ! This theoretical right 
of perpetual succession must in its origin have been subject to 
certain implied limitations, although it was seriously contended 
in the celebrated case of King v. Mayor, etc. of London? that immor-. 
tality was an attribute of corporate life. 
The cases and the manner in which a corporation may be dis- 
solved are said by Blackstone to be the following: 


“(z) by act of Parliament, which is boundless in its operations; (2) by 
natural death of all the members, in case of an aggregate corpora- 
tion; (3) by the surrender of its franchises into the hands of the King, 
which is a kind of suicide.” ® 


Kyd not only recognizes the implied power of voluntary dis- 
solution, but proceeds to tell precisely how it may be brought about: 


“In the nature of the thing there does not seem to be much meta- 
physical difficulty. That a corporation may, in point of fact, destroy 
itself by its own act seems as easy to be comprehended as that a natural 





1 1 Bl, Comm. 475. 9 2 Show. 263 (1683). 
® : Bl. Comm. 485. 
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person may put an end to his life by his own hands. The acting part 
of the corporation put the common seal to a deed of surrender; carry 
up all their charters to St. James’s and lay them at the King’s feet; 
procure the surrender to be enrolled, and desert all their corporate 
functions: must not the consequence be that in a little time the cor- 
porate existence must be at an end?” 4 


The ‘‘acting part” of a corporation, the consent of which was 
necessary to dissolution, may be assumed to have embraced all 
who had any legal interest in the continuance of the life of the 
corporation. That this was so as regards membership corpora- 
tions was held by Vice-Chancellor Bruce in 1845 in the case of 
Ward v. Society of Attornies.® 
Zit is well established that, in the absence of an enabling statute, 
there is no power in the majority of the stockholders of a solvent, 
prosperous stock corporation to dissolve it against the protest of a 
single stockholder. > 

The leading American case upon this subject is Kean v. John- 
son,® decided by the New Jersey Court of Chancery in 1853. That 
was a case of the sale of-alithe~property of a railroad corporation 
under a statute, passed after the incorporation, purporting to 
authorize such a sale “with the consent of the stockholders.” It 
was held that the statute required u unanimous ;-consent, and that 
a statute in terms permitting a sale upon consent of a majority 
would have been of no effect. The master’s opinion then lays 
downdthe rule thatthe contract of the stockholders is that the 
funds contributed by them shall be employed in the business 
specified in the charter for the time fixed, and, when no time is| 
limited by the charter, so long as the affairs of the company, 
prosper, unless all consent to an earlier termination of the venture? 

The doctrine of the New Jersey decision has been accepted 
generally by the courts of other states, and is thoroughly imbedded 
in our jurisprudence. In most of the decisions founded upon 
Kean v. Johnson the action or proposed action of the majority 
questioned by the minority consisted of the sale of all or substan- 
tially all of the property of a corporation without judicial or other 
proceedings for the extinguishment of the corporate franchises. 
These and cases of dissolution are so closely analogous that they J 





4 2 Kyd, Corporations, 465. 5 x Coll. 370. 
6 oN. J. Eq. 4or. 
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may. fairly be treated together.’ In the apparent exceptions to 
this rule there usually will be found some element which made 
the continuance of the enterprise hazardous or impossible.® 


QVith the adoption by the states of general laws for the forma- 
tion and management of stock corporations, there was usually pre- 
scribed by statute a method by which corporations so formed 
might be voluntarily dissolved. In some cases the method pre- 
scribed was a judicial proceeding brought by the attorney general at 
the request of a prescribed proportion of the stockholders or by the 
stockholders directly. Sometimes the dissolution was accomplished 
by action of the directors acting alone or with the stockhold- 
ers. The more common method is by simple vote of the stock- 
holders, resulting in the extinguishment of the corporate existence, 
to be accompanied or followed by the sale of the corporate assets, 
payment of the debts, and the distribution of the remainder of the 
proceeds among the stockholders by the directors, who are usually 
constituted trustees for that purpose. The last-mentioned method 
is the one now generally in effect,jand under it have arisen most of 
the litigated controversies which will be chiefly the subject of the 
present discussion. 

Looking to the conditions under which these statutes were en- 
acted to learn the reasons for the legislation and its purpose, it 
seems reasonably clear that the object of embracing in general 
corporation laws a provision for dissolution was to enable the major- 





7 Abbot ». American Hard Rubber Co., 33 Barb. (N. Y.) 578 (1861); Denike ». 
New York, etc. Co., 80 N. Y. 599 (1880); People v. Ballard, 134 N. Y. 269, 32 N. E. 
54 (1892); Byrne v. Schuyler Electric Mfg. Co., 65 Conn. 336, 31 Atl. 833 (1895); 
Banks v. Judah, 8 Conn. 145 (1830); Forrester ». Boston, etc. Copper, etc. Co., 21 
Mont. 544, 55 Pac. 229, 353 (1888); Lauman v. Lebanon Valley R. Co., 30 Pa. St. 42 
(1858); March 9. Eastern R. Co., 43 N. H. 515 (1862); Boston & Providence R. Co. 
v. New York, etc. R. Co., 13 R. I. 260 (1881); Nathan v. Tompkins, 82 Ala. 437, 2 So. 
747 (1886); De la Vergne, etc. Co. ». German Savings Institution, 175 U.S. 40, 20 
Sup. Ct. 20 (1899); Easun 2. Buckeye Brewing Co., 51 Fed. 156 (1892); McCutcheon 
v. Merz Capsule Co., 71 Fed. 787 (1896). 

In Matter of Timmis, 200 N. Y. 177, 93 N. E. 522 (1910), it was held that the 
directors and majority stockholders had no power to sell out an important depart- 
ment of a corporation’s business, the court saying that such a sale involved the going 
out of business pro tante. 

8 The Supreme Judicial Court of Massachusetts adopted a contrary rule in 
Treadwell ». Salisbury Mfg. Co., 7 Gray (Mass.) 393 (1856), but even in that case 
the decision was in part based upon the condition of the corporation’s affairs. 
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ity to bring the enterprise and the life of the corporation to an end 
whenever, for any reason, they might desire to withdraw their 
capital and to quit the venture. 

The tendency of human affairs to become complicated — by 
no means diminished when the interests of many converge, as in 
the case of an enterprise conducted by a stock corporation — and 
the inclination of man to seize and apply any available instrument 
to his present purpose without regard to whether or not the instru- 
ment was originally designed for that purpose, have produced cases 
in which these statutes have been made to play a part which seems 
outside their original scope. 

Among the ulterior objects which it has been sought to accom- 
plish through a formal or pretended dissolution are: (a) unauthor- 
ized consolidation with another corporation; (b) reorganization 
in order through a new corporation to enter upon undertakings 
ultra vires of the existing corporation; (c) reorganization for the 
purpose of eliminating contentious or uncongenial stockholders; | 
(d) sale to majority stockholders or a corporation controlled by | 
them for the purpose of defrauding the minority of their interest; | 
(e) the extinguishment of contracts beneficial to the corporation 
but burdensome to the majority stockholders. 

That there can be no consolidation of corporations except as 
authorized by a statute existing at the time of their formation, 
or pursuant to power reserved for that purpose, is plain: first, 
because consolidation involves the creation,. transfer, or extin-| 
guishment of corporate franchises, which depend upon legislative 
grant; and, second, because the agreement among the stock- 
holders is that the capital contributed by them shall be employed 
in the corporation in which they actually invest, and not in any 
corporation, with any objects, powers, or capital. It would be 
strange if these conditions could be supplied or dispensed with by 
a statute which on its face was passed for the single purpose of 
permitting dissolution. 

The statement that an undertaking is wlira véres implies that 
the stockholders have never consented to engage in it. It is not to 
be questioned that dissolution statutes afford stockholders a method 
of withdrawing their capital from the particular enterprise for 
which a corporation was chartered, with liberty to employ it in 
any other, however different; but this is far from permitting a ma- 
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jority to take with them into new fields the property or good-will 
of the corporation, compelling the minority, under the form of a 
dissolution, to join them, or to take their distributive share of a 
fund which it is the majority’s interest to make as small as possible. 

There are cases in which it is sought to distinguish an attempt, 
by a colorable dissolution, to force a stockholder to abandon his 
interest in an enterprise or to raise capital enough to buy the 
entire property at a sale fairly conducted, and a similar trans- 
action in which some deception or trickery is practiced. There can 
be no valid distinction between such cases, except in the mere 
classification of the majority’s action as legal or moral fraud; and, 
if the transaction is tainted by either, it cannot stand. 

The question of law presented in all these cases is substantially 
the same: May a majority of the stockholders, against the protest 
of the minority, by merely observing statutory forms, dissolve a 
corporation, and by a transfer of the physical properties or good- 
will to themselves or to another corporation continue the business 
freed from the limitations of the charter under which the enterprise 
was undertaken? > 

An attempt by the majority to cancel a contract which their 
interest as stockholders would preserve, but which their interest 
as individuals leads them to destroy, raises questions in their nature 
different from those that have been discussed. The separate in- 
terest of the majority as contractors introduces a new element. 
Such cases are, however, controlled by a like principle. { The im- 
plied agreement that the affairs of the corporation shall be conducted 
as the majority shall determine, is conditioned upon the power of 
the majority being exercised in the interest of the corporation and 
of the stockholders as a whole. €That a stockholder should be per- 
mitted, through his ownership of a majority of the shares, to re- 
lease a debt due from himself to the corporation, is unthinkable; 
and no reason is apparent why the same result, accomplished 
by a dissolution, is any less a fraud upon the rights of other stock- 
holders.> — swt 








One of the first cases involving an attack upon the sale of a cor- 
poration’s property through dissolution proceedings arose in the 
circuit court of the United States in 1886.9 In that case there 

® Ervin v. Oregon Ry. & Nav. Co., 27 Fed. 625. 
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appears to have been a regular statutory dissolution, followed by 
a sale of the corporation’s property to a new corporation formed 
by a majority of the stockholders for the purpose of acquiring it. 
The minority stockholders were excluded from further participation 
in the enterprise, and were limited to their proportionate share o 
the proceeds of the sale. The case was in part disposed of upon the 
ground of unfairness in the method of appraisal and inadequacy 
of the price, and the relief granted to the minority took the form of 
money damages; but Judge Wallace declared that dissolution’ 
pursuant to a preconceived scheme of-the-majerity-stockholders 
to acquire the corporation’s property and continue the business 
in their own interest was none the less a fraud “because accom- 
plished by the agency of legal forms,” saying: Bo. | 
“The defendants have adjusted their own interests on the basis of a 
consolidation of the two corporations and a continuance of their busi- 
“ness as a joint venture; but they now insist that the interests of the mi- 
nority stockholders, who have not been permitted to participate with 
them, shall be adjusted on the basis of a dissolution, and cessation of 
the business which they originally associated together to conduct... . 
They repudiate the suggestion of fraud, and plant themselves upon their 
right to control the corporate interests according to their discretion. 
They err if they suppose that a court of equity will tolerate a discretion 
which does not consult the interests of the minority. . . . It is of the 
essence of the contract [of incorporation] that the corporate powers 
shall only be exercised to accomplish the objects for which they were 
called into existence, and that the majority shall not control those 
powers to pervert or destroy the original purpose of the corporators.” 


Since Judge Wallace’s decision in the Ervin case a number of 
cases have arisen in the state courts in which a different view has 
been taken of the majority’s powers under dissolution statutes. 
In two of these cases?° the corporation dissolved was a national bank, 
and in each case the holders of a majority of the stock had under 
a colorable dissolution taken to themselves the business and good- 
will of the bank, limiting the minority to their distributive share 
of the tangible assets. Slattery v. Greater New Orleans Realty, 
etc. Co.” presented a similar controversy in the case of a trading 





10 Watkins »v. National Bank of Lawrence, 51 Kan. 254, 32 Pac. 914 (1893); Green 
v. Bennett, 110 S. W. 108 (Tex. Civ. App., 1908; writ of error granted by Supreme 
Court). 

1 128 La. 871, 55 So. 558 (1911). 
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corporation.” In all these cases it was held that where dissolution 
is ordered by the prescribed vote of stockholders, and the sale is 
fairly conducted, the minority may not complain even if the dis- 
solution is but a step in a preconceived plan of a part of the 
stockholders to continue the business, and the use of the sam 
property, in their own interest. 

The decision of Judge Kirkpatrick in Windmuller v. Standard, 
etc. Co." has received special attention because of the extreme hard- 
ship that the minority stockholders suffered by the application of 
the rule that equity will not interfere with the exercise of a statu- 
tory right, except to prevent or redress fraud. In that case it ap- 
peared that the holders of the preferred and common stock of a 
manufacturing corporation had transferred all the common stock 
of their company to a holding company, in consideration of which 
the holding company guaranteed the payment of certain dividends 
upon the preferred stock of the manufacturing corporation during 
the existence of the latter, which seems to have been unlimited, 
except by a provision of a statute permitting corporations to go into 
voluntary dissolution upon vote of two-thirds of their stockholders. 
The holding company paid the guaranteed dividends for some 
years, and then, finding the contract of guaranty burdenscme, 
proposed that the manufacturing corporation be dissolved. By 
the transfer of the complainants’ shares of common stock the hold- 
ing company had acquired control of the manufacturing company, 
including the voting power required by statute to dissolve the cor- 
poration. Thus it t could, if this voting power were absolute, cancel 


—— 


manufacturing company. The court held that, in the exercise of 
his power to-vote, a stockholder, even one holding a majority of the 
stock of a corporation, may disregard all interests but his own; 
and that, in the case presented, the complaining stockholders 
must be deemed to have accepted the contract of guaranty subject 





2 In State v. Chilhowee Woolen Mills Co., 115 Tenn, 266, 89 S. W. 741 (1905), 
the corporation had not acquired any property or begun business operations. Elbo- 
gen v. Gebereux Flynn Co., 50 N.Y. App. Div. 623, 64 N. Y. Supp. 1 (1900), 
and Treadwell ». United Verde Copper Co., 134 N. Y. App. Div. 394, 119 N. Y. Supp. 
112 (1909), were disposed of upon the ground of estoppel; but in the latter case judg- 
ment dismissing the complaint was conditioned upon a tender being made to the 
plaintiff of his proportionate share of stock in the reorganized company. 

13 714 Fed. 491 (1902). 

+ ica 


us 
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to its extinguishment at the will of the guarantor. Despite the 
harshness of the result in this case, it is to be observed that the con- 
tract which was canceled by the dissolution was one between the 
holding company and the stockholders of the manufacturing com- 
pany in their individual capacity; and a contrary decision must 
have rested upon the principle that it is one of the implied terms 
of every contract that a party shall do nothing to render his own 
performance impossible, and not upon any right or obligation pe- 
culiar to the relation of stockholder. 

The gist of these decisions is, that dissolution statutes confer 
upon a given. Proportion. of stockholders an unqualified right; that 
these statutory provisions enter into the contract of incorporation, 
and limit The interest of every stockholder; that the power to dis- 
solve, being absolute, cannot be affected by the motive of the stock- 
holder; and that accordingly, in the absence of actual fraud, the 
exercise of this power is not subject to judicial review. 

This is not entirely satisfying as logic, and as an expression of 
judicial impotence is the reverse of impressive. 

It would not be difficult to adduce illustrations of the proposi- 
tion that an act which, standing alone, is neutral or indisputably 
legal, may be obnoxious to the law when considered as a part of a 
general scheme or course of action which has for its end the work- 
ing of a wrong. Nor is it invariably true that a wrongful motive 
can never invalidate an act otherwise valid. A familiar example, 
sufficient to disprove the existence of such a rule, is the case of a 
conveyance by an insolvent debtor, the validity of which is deter- 
mined by the intent of the parties. 

Why any peculiar sanctity should attach to a vote by stockholders, 
even when given in the exercise of a statutory right, is not clear. 
Judge Sanborn’s opinion in the case of Jones v. Missouri-Edison 
Co.," in the Circuit Court of Appeals, contains an intimation that 
this judicial timidity in dealing with the result of stockholders’ 
votes grows out of a misapplication of the rule that neither the exist- 
ence of a corporation nor the right to the exercise of corporate 
franchises can in general be questioned except by the state. That 
was a case in which the holders of a majority of the stock of a cor- 
poration, in pursuance of a statute, as well as of a preconceived 
scheme to benefit themselves at the expense of the minority, had 


14 144 Fed. 765 (1906). 
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voted consolidation with another corporation whose stock they 
owned. The court held that the consolidation was a fraud in law 
upon the minority stockholders, an abuse of the fiduciary relation 
which the majority stockholders bore to the minority, and was 
voidable at the suit of the corporation or of a stockholder. It 
was further held that the general rule regarding the invulnerabil- 
ity of corporate franchises had no application to a suit by a mi- 
nority stockholder, to avoid for fraud or breach of trust an act of 
consolidation and to restore to the corporation injured, or to its 
stockholders, the franchises and property transferred to the con- 
solidated company. 

Barrett v. Bloomfield Savings Institution ® was a suit by a 
depositor in a savings bank to enjoin the voluntary dissolution of 
the savings bank for the purpose of transferring its accounts and 
good-will to a trust company formed by the trustees. In granting 
an injunction Vice-Chancellor Pitney said: 

“They [the trustees] had no more right, by any sort of contrivance, 
to destroy the entity of the corporation while transferring to them- 
selves its most valuable asset — its good-will — than an ordinary trus- 
tee of property has to purchase the property himself, though paying a 
fair price for it.” 

Theis v. Spokane Falls Gas Light Co.,! decided by the Supreme 
Court of Washington in 1904, was a stockholder’ s suit brought 
originally to enjoin a sale of the property of a corporation and to 
annul dissolution proceedings alleged to have been taken by the 
holders of a majority of the stock as a part of a scheme-to-eliminate 
the plaintiff as_a stockholder, to-acquire-the-corporation’s property 
and continue its operation in their own interest. A motion to 
enjoin the sale was denied, after which the property was sold and 
bought by a representative of the majority stockholders and con- 
veyed to a corporation formed in their interest. The plaintiff 
then filed a supplemental complaint, bringing in the purchasing cor- 
poration as a defendant. The Supreme Court reversed the decision 
of the lower court, and directed judgment not only setting aside 
the sale, but annulling-the-disselution-proceedings.!” 

64 N. J. Eq. 425, aff’d in 66 N. J. Eq. 431, 54 Atl. 543 (1903). 

16 34 Wash. 23, 74 Pac. 1004. 

17 The following extract from the court’s opinion by Dunbar, J., is pertinent to 
the present discussion: 

“The real question to be determined here is, whether or not the statute confers 
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In the case of White v. Kincaid #* the Supreme Court of North 
Carolina reversed an order granting an injunction, upon the ground 
that there was no proof in the record of any scheme by the majority 
to buy the property of the corporation or otherwise to oppress the 
minority, beyond the mere fact that dissolution was resolved upon; 
but the court expressly recognized the limitation of the majority’s 
powers under a dissolution statute to a winding up in good faith. 

A very recent decision by the New Jersey Court of Errors and 


Appeals in Riker v. United Drug Co." is of special interest, for the 


power upon a two-thirds majority of a prosperous corporation to disincorporate and 
dispossess minority stockholders of their stock ‘by paying them the market price for 
the same. . . . Under the provisions of this statute, it is the contention of the respond- 
ents that an absolute right is given a two-thirds majority to dissolve the corporation 
whenever they see fit; and the broad ground is taken, that, inasmuch as the corporation 
is acting within its legal capacity, the court has no right to inquire into the motive 
which actuated the moving stockholders; that its only concern is to see that the formal 
legal requirements have been complied with; and such was evidently the theory adopted 
by the trial court. This, in a sense, is true, and would apply to this case if the actual 
attempt was to dissolve the corporation, within the meaning of the law. But a court 
of equity will never aid in the perpetration of a fraud simply because application is 
made in empty form of law. Its powers are not so superficial, or so restricted. . . . 
A dissolution of a corporation within the contemplation of the law is the death of the 
corporation. It means a disintegration, a separation, a going out of business. But in 
this case, all of the elements of the dissolution are wanting. The corporation, with a 
slightly different name, proceeded in the same town, with the same property, the same 
powers, and substantially the same owners. All the difference is about what was testi- 
fied by the president of the corporation that, after the new company was formed, the 
minority stockholders’ interest would be represented by a deposit in the bank instead 
of stock in the corporation. It might with as much reason be concluded that a man 
could escape responsibilities by changing his name, and that, by such change, his 
moral or financial relations with those with whom he was engaged in business under 
the old name would be affected. It is not enough to say that appellant received all his 
stock was worth. He embarked in this business, and had a right to stay in the busi- 
ness during the expressed life of the corporation, or until it was dissolved by a fair 
compliance with the law.” 

Upon the practical effect of a construction permitting reorganization under 
color of dissolution, the court said: 

“The result of a successful practice such as is attempted here will be that minority 
stockholders will always be at the mercy of the majority. If the enterprise fails, they 
bear their proportion of the losses. If, on the other hand, it succeeds, as soon as it 
passes the experimental stage, and the opportunity is presented to finally reap the re- 
ward of a judicious investment, they are coolly ejected from the corporation by a 
majority of the stockholders, who appropriate to themselves the accruing profits. 
In other words, they might be termed experimental dupes, who are subjected to the 
necessity of contributing to the losses, but denied the privilege of sharing the profits.” 

18 149 N.C. 415, 63 S. E. 109 (1908). 

19 82 Atl. 930 (N. J., 1912). 








LIMITATIONS OF POWER TO DISSOLVE A CORPORATION. 687 


reason that the case presents the question of the nature and extent 
of the statutory power to dissolve unembarrassed by the element of 
fraud, except in the legal sense of an attempt by open methods to 
work a change in legal relations without warrant of law. Th 
decision is unique also in directly enjoining the exercise by ost 
holders of thé voting power of stock admittedly owned by them an 
unaffected by_any agreement except that contained in the charter 
of the corporation. 

According to the New Jersey statute, dissolution is had by 
vote of the directors declaring such action advisable, followed by 
vote of the stockholders at a meeting called by the directors for that 
purpose. The directors adopted a resolution in favor of dissolution, 
and called a meeting of the stockholders to vote upon the question. 
Before any_action by the stockholders,-the-suit-was-begun,-attack- 
ing the-transaction upon the ground that the proposed dissolution 
was one in form-only, it-appearing that the dissolution-proceedings 
were being taken as a part of a plan by the majority to transfer 
the property to a corporation newly formed in another state for 
the purpose of continuing the business. This case was free from 
any question of discrimination against the minority, for they were 
invited to share in the stock of the new company equally with 
their fellow stockholders. Upon appeal the majority stockholders 
earnestly contended that whatever relief might be granted the 
minority by way of safeguarding their interests at the sale, it was 
an unheard-of thing and beyond the judicial power to interfere 
with the statutory right of the majority to vote according to their 
inclination or interest. 

The appellate court held the entire scheme to be outside the scope 
of the statute permitting dissolution, and found no difficulty, meta- 
physical or practical, in preventing the proposed action by enjoin- 
ing the directors from submitting the proposal to the vote of the 
stockholders. In his opinion Chief Justice Gummere said: 





“The proposed plan for the so-called ‘reorganization’ of the defendant 
company is, therefore, in violation of the law of the state whose creature 
it is; and, this being so, any stockholder who refuses to consent thereto 
is entitled to the aid of a court of equity to prevent its being carried into 
execution. Each stockholder of the company owns a share in its prop- 
erty and assets, and is entitled to have a proportionate share in its 
profits. They have invested their capital in it, and in it alone; and 
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they are entitled to every dollar that-it-earns, This is the agreement of 

“the stockholders among themselves. They each contract with the other 
that their money shall be employed for the purposes specified in the cer- 
tificate of incorporation, and for no other purpose, and that the profits 
of the enterprise shall be ratably apportioned among them. In the 
absence of legislation permitting a variation of the provisions of this 
fundamental contract, by vote of a majority of the stockholders, no 
majority, however large, has a right to divert any part of the joint cap- 
ital, however small, to any purpose not consistent with and growing out 
of this original, fundamental agreement. The scheme, in the carrying 
out of which the dissolution of the company is a proposed siep, is a fraud 
upon the statute (the word is used ‘in a legal, not moral, sense); and 
every act done in furtherance thereof, no matter whether it be legal, 
standing alone, or not, is equally a fraud upon the statute.” 


The case of Theis v. Durr * presented a question analogous to 
that involved in the dissolution cases. That was a suit by minority 
stockholders to annul the proceedings of the holders of a majority 
of the stock in voting to reduce the capital stock of the corporation. 
The plaintiffs had paid for their stock in full, and the defendants 
had paid only part of their subscriptions. The defendants, holding 
a majority of the stock, refused to call in the unpaid subscriptions, 
and borrowed money to meet the current obligations of the corpo- 
ration. It was shown that the proceedings for reduction of capital 
stock, though regular in form and in conformity to statute, were 
taken to relieve the majority stockholders from liability on their 
subscriptions. It was held that although the proceedings for re- 
duction, standing alone, might be regular and valid, a court of 
equity had power to look to the purposes of the majority, and where 
the mainspring of the transaction was an ulterior motive, which if 
given effect would work a wrong to the corporation or minority 
stockholders, the entire proceedings would be annulled. 


poration’s assets_and distribution of the proceeds under the super- 
vision of the existing board of directors, who are constituted 
trustees for the purpose of settling the corporation’s affairs. It 
seems a matter of course that in all such cases the trustees are 
debarred from purchasing from themselves, or at least that any sale 


," 





20 125 Wis. 651, 104 N. W. 985 (1905). 
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to the trustees or to a corporation controlled by them is voidable 
at the suit of a stockholder.” 

Even where the technical relation of trustee does not exist, it 
is undoubtedly the law that the majority stockholders, who have 
the power to elect directors, bear to the corporation and to minority 
stockholders a relation fiduciary in its nature to the extent that their 
action is subject in equity to judicial scrutiny and review.” 

The familiar and now universal rule by which each stockholder 
of a corporation has as many votes as he owns shares, is statutory. 
At common law the members had equal voting power; and it has 
been held that, in the absence of a statute on the subject, the com- 
mon-law rule applies to stock corporations. The common-law 
rule, although an arbitrary one, and doubtless imperfect in its 
operations, gave to the corporation the benefit of the-judgment 
and interest of every member. Perhaps a perfect rule would have » 
allotted to each member a voting power commensurate with his 
virtues and abilities. Among other changes wrought by the inven- 
tion of the corporation with a capital stock divided into shares, was 
a diversity in the quantity of the interest of members, due to the 
fact that one person might be the owner of a number of shares. 
Since the stock corporation has been from its origin almost exclu- 
sively an instrument of commerce, it was to be expected that any 
change in the basis of voting power should take account of this 
diversity of interest, but according to the rule as generally estab- 
lished by statute, voting power is based solely upon interest. It 
results from this rule that the owner of a bare majority of the shares 
of a corporation, however numerous or wise or virtuous the holders 
of the remaining shares may be, has the exclusive power to enact 








*1 Chicago Hansom Cab Co. ». Yerkes, 141 Ill. 320, 30 N. E. 667 (1892); Cumberland 
Coal & Iron Co. ». Sherman, 30 Barb. (N. Y.) 553; Hoffman Steam Coal Co. ». 
Cumberland Coal & Iron Co., 16 Md. 456 (1860). 

% Farmers’ Loan & Trust Co. v. New York, etc. R. Co., 150 N. Y. 410, 44 N. E. 
1043 (1896); Barr ». New York, etc. R. Co., 96 N. Y. 444 (1884); Memphis & 
Charleston R. Co. v. Woods, 88 Ala. 630, 641, 7 So. 108, 112 (1889); Wright ». 
Oroville Mining Co., 40 Cal. 20 (1870); Jackson v. Ludelling, 21 Wall. (U.S.) 616 
(1874); Wardell v. Railroad Co., 103 U. S. 651 (1880); Meeker ». Winthrop Iron Co., 
17 Fed. 48 (1883); Sidell ». Missouri Pacific Ry. Co., 78 Fed. 724 (1897); Jones ». 
Missouri Edison Co., 144 Fed. 765 (1906); Wheeler v. Abilene Co., 159 Fed. 391 (1908); 
Menier ». Hooper’s Telegraph Works, L. R..9 Ch. 350 (1874); Noyes, Intercor- 
porate Relations, § 300. 

% Taylor v. Griswold, 14 N. J. L. 222 (1834). 
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by-laws, to elect directors, and through them to select officers, to 
determine the policy of the corporation, and to conduct all its 
affairs. 

be exercised for the attainment of the objects for which the corpo- 
ration was chartered, and in the interest of the corporation and all 
of its stockholders, In addition, he is invested by_special-previsions 
of statute with the extraordinary powers of amending the charter, of 
increasing or decreasing the amount of the capital, of consolidat- 
ing the corporation with another corporation, and even of bringing 
the life of the-corporation-to-an-end whenever he may decide to 
withdraw from the enterprise. The possibilities of abuse of the 
power of majority stockholders to controlthé property and af- 
fairs of others are such that it is likely that the development 
of the law of corporations must for some time be largely in the 
direction of limiting the powers of the majority and of safeguard- 
ing the interests of the minority. For the present it does not seem 
too much to require that these extraordinary grants of power 
shall not be stretched to cover purposes for which they never were 
designed. - 

The later decisions which seem to limit the absolute character 
of the voting power of majority stockholders, when applied to dis- 
solution under statutes, may, it is thought, be sustained upon the 
narrow ground that these statutes were enacted for a specific 
purpose, and cannot-be.perverted to any other use. Given a more 
general application, the decisions commend themselves as a vindi- 

cation of the ancient power of equity to pierce forms and shams, 
to lay bare the controlling realities, and to enforce justice. 
William H. Fain. 


New York City. 
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WRITTEN EVIDENCE AND ALTERATIONS. 


OR centuries the law has rightly preferred written instru- 
ments to oral testimony as evidence on a disputed point. 

One of the difficulties often encountered in dealing with writings 
as evidence is the question of their genuineness. In the last analy- 
sis if the document has been altered in a material part without the 
assent of the parties to it, however genuine it may look to be, 
it is not, in fact, genuine. In the trial of a case, therefore, we first 
look to see if the document is genuine and, as a part of the question, 
consider whether it discloses any alteration, in any material part, 
not authorized by the parties. . 
For the purpose of determining if the document is genuine as a 
preliminary to determining if it has been altered we necessarily 
resort to many tests seldom disclosed in the works on evidence and 
difficult to find in the reported cases. Hundreds of years ago 
when but few of our ancestors could write, they had peculiar marks 
that they made at the end of the document, or they had signet or 
other rings which they impressed upon the sealing wax so that 
either the mark or the seal identified the party who could not write 
his name. In those cases the act of making the mark or stamping 
the seal was witnessed by one or more witnesses who could write 
their names. Most documents of age still disclose evidence of the 
party’s mark, his seal, and witnesses to the mark or the seal. Now, 
however, the acknowledgment and the recording act have taken 
the place of such proofs of genuineness. Nevertheless, the acknowl- 
edgment and the recording act are by no means proof against alter- 
ations, nor are they indubitable proofs of genuineness. Then, too, 
in a large number of cases the writings are never sealed, are never 
acknowledged, and are never recorded. So long as those writings 
were in the handwriting of the party, that handwriting in its indi- 
vidual peculiarities was a strong means of identifying the writing 
as genuine. Now, however, stenographers and typewriters have 
come into vogue to such an extent that the signature alone is all 
we have to prove the genuineness of the writing in a great many 
cases.. And it is so easy to fill in a few words or a sentence or two 
above the signature, or to pick up a blank piece of paper upon which 
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a person has written his signature to try the pen and afterwards 
typewrite a document over that signature, that genuineness and 
alterations become new problems in evidence. If the document 
is typewritten above the genuine signature of the person, it may 
be that a letter out of alignment in the typewriter will show 
either that the document is genuine or that it is not, according 
to whether or not the typewriter employed in the office of the 
person signing the document did or did not betray that particu- 
lar peculiarity at the time the writing was apparently signed. 
Then, too, the bulk of the commercial paper of the day, checks, 
notes, drafts, and the like, are upon printed or lithographed 
forms in common -use or in use in particular establishments, and 
our only proof of genuineness is the signature of one or more 
persons at the bottom of the document. Often, unfortunately, a 
person may be a very busy person and may either resort to an 
engraved signature or a rubber-stamp signature, or, worse still, to 
a simulated signature of a secretary who reproduces the genuine 
signature so faithfully that it is difficult for the most expert to 
tell the difference between the signature of the secretary and the 
signature of his principal. 

The old tests for alterations are no longer sufficient to meet all 
the new conditions. More scientific tests have become necessary 
and have come into common use. Forty years ago the common 
method of trying the question of whether or not the document 
was genuine was to call some person who had seen the person in 
question write, or call some banker who knew the signature of the 
person, or some banker who had compared genuine writings or sig- 
natures of the person with that in dispute, and then to take the opin- 
ion of the witness as to whether or not the writing or the signature 
was genuine. In cases of any importance these methods have 
almost ceased to be used. It is now very rare that a person is 
called to testify to handwriting or to a signature just because he 
knows the handwriting or the signature of the person in question. 
It is almost equally rare in important cases to rely upon the testi- 
mony of the banker who knows the signature of the person in 
question. So, too, it is now rare that a banker is called as an ex- 
pert in handwriting to compare genuine writings and questioned 
writings to determine whether or not the questioned writing is 
genuine, Instead, expert photographers photograph the ques- 
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tioned document, and large photographs properly made often dis- 
close much as to whether or not the writing in question was per- 
formed in the ordinary way. The photograph may show fairly well 
certain strokes of the pen that the person writing the document or 
writing his own name would not have made, but that were evi- 
dently made for the purpose of making the simulated writing or 
signature more perfect. A careful examination of the paper, too, 
by watermark or otherwise, may disclose that the paper was of a 
manufacture subsequent to the date of the document, or that the 
paper was of a kind that the person never used, or like facts about 
it. The expert to-day carefully measures the disputed signature 
to see if its measurements betray any peculiarities that will help 
solve the mystery. The ink is carefully examined, because it may 
appear that the ink is of a kind never used by the person in question, 
or of a kind not manufactured until long after the signature came 
into existence. So, too, although the document purports to be an 
ancient one and has been given that appearance by exposing it to 
dust, dampness, acids, or other agents, chemical tests of the ink may 
make it clear beyond all question that in fact the document was 
recently written despite the ancient appearance. Because the ink 
is partly absorbed in the paper, is evaporated in part, and grad- 
ually hardens, as it grows older it more and more strongly re- 
sists certain acids, and the chemist is able to determine with 
approximate certainty whether the document is comparatively 
new or the ancient document that it appears to be on its face. 
So, too, after the chemist has subjected the document to acids, 
the microscope will come into play, and its magnifying power may 
disclose peculiarities found or not found in genuine signatures. 
The microscope may show, after ink has been subjected to acid 
tests, that the document is in truth an old one, or it may corroborate 
the chemical test and show it is not an old one. The literature 
that will help the practitioner solve the problems is not yet 
abundant, but in such works as Osborn on Questioned Docu- 
ments the lawyer finds help when he has questions of this char- 
acter to solve. 


For a long time the law refused to receive in evidence genuine 
documents of the person in question, that they might be compared 
with the questioned document to determine whether or not it was 
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genuine. The result was that the trial lawyer was compelled 
to find some pretext or other that would sustain him in offering in 
evidence one or more letters or documents having little, if any, 
bearing on the real merits of the case, for the purpose of afterwards 
enabling his expert to compare those documents in the genuine 
handwriting of the person with the document or signature of the 
person in question. Ultimately England changed this rule by stat- | 
ute. New York and most if not all of the other states of this" 
country did the same. In substance, the statutory change per- 
mitted either party to offer in evidence genuine documents or sig- 
natures of the person in question for the very purpose of enabling 
experts or the court or jury to compare such genuine documents 
or signatures with those in dispute. These statutory changes are 
more than a quarter of a century old in most of our states, and 
the statute is hardly looked at in preparing for trial, so settled has 
become the practice in cases of this character. Indeed, the pro- 
fession of the present day has almost.forgotten, if it ever knew, 
that the old rule existed. A striking illustration of this fact was 
recently disclosed. 

A Miss DeWitt of Easton, Pa., was placed on trial before Judge 
Macpherson in the federal court, charged with sending scurrilous 
letters to a clergyman. She pleaded not guilty. The United States 
attorney was backed up by able experts who were prepared to tes- 
tify that the scurrilous letters were in the handwriting of the ac- 
cused. In due time genuine letters of the accused were offered in 
evidence to enable the experts to compare them with the letters in 
question. The genuine letters were objected to on the ground 
that the criminal law of evidence of the United States, which 
existed when the Constitution was adopted in 1789, applied, and, 
therefore, that such evidence was not admissible. The court thus 
decided the case: 


“You have made an excellent argument, Mr. Swartley, but I am com- 
pelled to rule the document out. In criminal cases the United States 
courts are working under the laws passed more than a century ago, 
the origin of which dates so far back that the reason for them must 
have long since disappeared. Personally I believe that the evidence 
should be admitted; under the state law it would be. I have no sym- 
pathy with the ruling, but I am bound by it until Congress sees fit to 
make a change.” 
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The result was that Miss DeWitt was acquitted.! Had that case 
been a civil case the result would have been different, because a 
test of competency would have been the test applied in civil cases 
at the same place; for such is the federal statute of evidence as 
amended June 29, 1906.? 

The importance of permitting genuine handwriting to be intro- 
duced for the purpose of comparison by expert or court or jury 
can hardly be overestimated. For instance, the Rice will case, in- 
volving millions of dollars in property and the question of whether 
or not Patrick had committed forgery and murder, was practi- 
cally determined on the result of the comparison of. Rice’s genuine 
signatures with his disputed signatures to the will. Patrick, his 
lawyer, had abundant opportunities to obtain specimens of his gen- 
uine signature and cause his signature to his will to be traced from 
a good specimen of the genuine signature of Rice. Rice was an old 
man, somewhat illiterate, and his ‘signatures frequently differed not 
a little from each other; in fact his signature was seldom twice alike. 
To make assurance doubly sure, Rice’s name was signed at the 
bottom of each page of his will. When the experts came to com- 
pare these signatures to the different pages of the will they found 
that they measured the same, looked the same and were the same 
to all intents and purposes. They compared them with genuine 
signatures in their possession and found that all four of them 
resembled each other more than any one of the eighty-odd genuine 
signatures resembled any other one. The experts could find no 
two genuine signatures of Rice that came anywhere near fitting 
each other, whereas the whole four signatures to-the different pages 
of the will fitted each other perfectly. Not once in millions of times 
would such a result occur. The court therefore said: 


“The name of William M. Rice appears four times upon the alleged will 
of 1900, and upon critical examination of these four signatures it will be 
found that they correspond almost exactly, a coincidence which could not 
possibly happen in the case of four genuine signatures of a person up- 
wards of eighty years of age; and for this reason it does not need the 
testimony of experts to demonstrate that these signatures were not genu- 
ine but tracings.” ® 





1 2 Journal of Criminal Law, etc., 909, 910; 2 Rose, Code of Federal Procedure, 
§ 1760. 

2 2 Rose, Code of Federal Procedure, § 1735. 

8 Matter of Rice, 81 N. Y. App. Div. 223-229, 81 N. Y. Supp. 68-72, aff’d in 176 
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Under the statutes permitting comparison many differing decisions 
in matters of detail have been made.‘ 


In England, where our law of evidence came into being, and 
where documents were usually kept by the party or his solicitor, 
visible alterations were looked upon with great suspicion and were 
fatal to the reception of the document in evidence. So strict 
was this rule that an immaterial alteration by a stranger was 
fatal to the document as evidence. In course of time, however, 
the injustice worked by so strict a rule, and the lack of sound reason 
to sustain it, became fatal to it. The result was that the law as 
laid down in Pigot’s case® was modified and finally overruled. 
Little by little it came to be settled that an immaterial alteration 
was not sufficient to shut out the document, and ultimately it was 
also established that a material alteration by a stranger would not 
affect the document as evidence.® 

This doctrine becomes important. For instance: Town bonds 
were issued to aid the building of a railroad to a town, the law 
of New York then permitting this to be done, and the constitu- 
tional amendment prohibiting anything of the kind not having 
been then adopted. The statute under which such bonds were 
then issued contemplated sealed instruments, and the bonds is- 
sued contained words in the attestation clause showing that the 
commissioners had “set their hands and seals” thereto. The 
commissioners signed these bonds opposite scrolls marked “ L. S.”’, 
but at that time there was not a statute in New York, as there is 
now, making the “L. S.” the equivalent of a seal. The commis- 
sioners omitted to put any seals on the bonds, and they were de- 
livered to the railroad company, pursuant to the proceeding, in 
this condition, without seals upon them. Afterwards, the rail- 
road company sold these bonds to bond fide holders for value, in 
good faith, such purchasers finding seals upon the bonds when 
they were delivered to them, and being ignorant of the fact that 
seals were not on the bonds when they were delivered to the rail- 





N. Y. 570-571, 68 N. E. 1123 (1903); Osborn, Questioned Documents, 111, 274, 298, 
299, 300. 

4 Jones, Evidence, 2 ed., §§ 551-552. 

5 11 Coke 26). . 

6 3 Phillips, Evidence, Cowan, Hill & Edward’s Notes, 389, and cases cited. 
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road company. In a suit in equity to cancel the bonds for vari- 
ous other reasons, it was also claimed that they should be canceled 
because of the material alteration in them which was thus brought 
to the very doors of the railroad company itself, by the undisputed 
facts. A very able court held that the form of the statute and 
the form of the bonds did not carry any authority to the railroad 
company to affix seals to the bonds ; also that treating the addi- 
tion of the seals as a material alteration, that material alteration, 
even if it was assumed that it was made by the railroad company 
as an interested party, would not justify a court of equity in 
canceling the bonds in the hands of innocent holders, when there 
was no proof that the seals were added for a fraudulent purpose. 
The court of equity, therefore, refused to cancel the bonds in the 
hands of bond fide holders for value, on the theory that it would 
not be equitable to cancel them under the circumstances.’ 

The court of equity having refused to cancel the bonds, as 
stated, an action was brought to recover the unpaid interest 
coupons attached to the bonds. The judgment in the equity 
action which had determined that the bonds were valid bonds, 
was put in evidence to sustain the claims of the holders of the 
coupons, and as being res judicata on the town that the bonds 
were valid, and, therefore, sufficient evidence upon which to 
warrant judgment against the town for the interest on the bonds. 
The town insisted, among other things, that the equity judgment 
was not conclusive, especially on the issue of alteration. The 
court discussed that issue on its merits, as well as on the basis 
of res judicata. As to the merits, it held, in substance, that the 
court of equity had the power to disregard the alteration, in the 
absence of any words in the statute making the bonds void if 
seals were not attached, and that in doing so the court of equity 
in effect corrected the mistake or misunderstanding in not at- 
taching seals to the bonds, and they thus became valid bonds. 
At all events, the court was of the opinion that the issue was no 
longer open, after the question had been passed upon by a court 
of equity.® 

The result in the equity suit reminds one of the suit in equity 
in Vermont that came before a lay judge of that state at an 





7 Town of Solon». Williamsburgh Savings Bank, 114 N. Y. 122, 21 N. E. 168 (1889). 
8 Williamsburgh Savings Bank v. Town of Solon, 136 N. Y. 465, 32 N. E. 1058 (1893). 
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early day, when such judges could sit in such cases, the issue 
being the validity of an unsealed deed, and the lay judge, being 
informed on the argument that equity regarded that as done 
which should have been done, said to the counsel who claimed 
that the d_ed was void: “If a seal had been put on this deed, it 
would have been good?” He said “Yes.” “A seal should 
have been put on this deed?” He said “Yes.” “Well,” said 
the judge, “a court of equity sits for the purpose of compelling 
parties to perform their contracts, and instead of directing your 
client to put a seal on this deed, I will put one on myself,” and 
suiting the action to the word he did so, and handed it to the 
dumfounded counsel, with the remark: “Now that is a good 
deed.”” This summary procedure was too much for the counsel, 
as I am informed by the Vermont lawyer who told me the story, 
and he had no courage to take an appeal. 

The importance of this principle may be illustrated in another 
case. An important mortgage is made. It is upon the property of 
a woman whose husband looks after the details of the matter for 
her although without specific authority to represent her as her agent. 
After the mortgage was made and executed by the woman, by direc- 
tion of the husband in the absence of his wife, the attorney who 
prepared it inserted a further provision making it security for other 
notes and drafts. Of this alteration by the insertion of the addi- 
tional provision the woman knew nothing until a foreclosure of 
the mortgage was commenced. Thereupon she pleaded the altera- 
tion in the mortgage as a defense. Upon the trial the facts appeared 
without dispute, and the court therefore held that the husband 
not being the agent authorized to make the alteration, the alteration 
by the attorney at his instance was an alteration by a stranger. 
The court therefore rejected the provision inserted after execution, 
and enforced the mortgage as if that provision had never been 
inserted.° 

In the case last cited, however, in the absence of suspicious 
circumstances calling for explanation or evidence to show that the 
rejected clause was inserted after execution, the presumption of 
law would have been that the clause was inserted before or at 
the time of execution and, therefore, the mortgage would have 





® Gleason v. Hamilton, 138 N. Y. 353, 34 N. E. 283 (1893), and English and 
American cases there cited. 
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been enforced as if the rejected clause had been inserted before 
execution.!° 


As to wills, the law is thus stated by Stephen: 4 


“Alterations and interlineations appearing on the face of a will are in 
the absence of all evidence relating to them presumed to have been 
made after the execution of the will.” 


I have observed no American edition of Stephen’s accurate work 
taking issue with this statement of the law, although I cannot lay 
claim to having examined all American editions. In the notes of 
some of the American editors to Mr. Stephen it distinctly appears 
that some of the American cases are in harmony with the English 
cases which sustain the proposition thus laid down by Mr. Stephen. 
Moreover, an examination of American works on evidence will show 
that a large number of American authors accept the law as laid 
down by Stephen as the law of this country. After a careful ex- 
amination of many cases I am satisfied that in a large number of 
our states the law of this country is different from the law of Eng- 
land as to alterations in wills. The English Wills Act and the 
American statute found in most states are not the same in sub- 
stance. The English rule, too, developed under different circum- 
stances and conditions from those prevailing in this country. The 
statute in this country that usually prevails makes it logical for our 
courts to presume that apparent alterations in wills in the ab- 
sence of suspicious circumstances were made before execution. 
In England, on the other hand, the statute at least suggests that 
an alteration should be deemed to have been made after execu- 
tion in the absence of evidence to the contrary. The English 
statute ” provides: 


“No obliteration, interlineation or other alteration made in any will 
after the execution thereof shall be valid . . . unless such alteration shall 
be executed in like manner as hereinbefore is required for the execution 
of the will; but the will with such alteration as part thereof shall be 
deemed to be duly executed if the signature of the testator and the 





10 Stephen, Digest of Evidence, Art. 89, and cases cited by editors of American 
editions; Little ». Herndon, 10 Wall. (U. S.) 26 (1869). 

1 Art. 80. 

2 x Vict. c. 26, § 21. 
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subscription of the witnesses be made in the margin or on.some other part 
of the will opposite or near to said alteration or at the foot or end of or 
opposite to a memorandum referring to such alteration and written at 
the end or some other part of the will.” 


Having this statute in mind, it seems reasonably clear that 
where an alteration appears in an English will, compliance with 
this statute requires that the alteration be verified by the signature 
of the testator and the witnesses in the margin or on some other part 
of the will or at the foot of it as required by the statute. Otherwise 
the court will necessarily reject it on the theory that it is presumed 
to have been made afterwards, because it is not authenticated as 
having been made before or at the time of execution as required by 
the statute. 

The American statute, however, the law in force in New York 


and most states, requires the following things in the execution 
of the will: 


1, That it be “subscribed by the testator at the end of the will’; 

2. That this be done by the “testator in the presence of each of the 
attesting witnesses or . . . acknowledged by him to have been 
so made to each of the attesting witnesses”; 

3. The testator at the time of signing or acknowledging it “shall declare 
the instrument so subscribed to be his last will and testament”’; 

4. “There shall be at least two attesting witnesses, each of whom shall 
sign his name as a witness at the end of the will at the request of 
the testator.” # 


In Massachusetts and perhaps some other states three attesting 
witnesses are required instead of two, but so far as I have observed 
the statutes are substantially the same in most if not all of our 
states. 

It will be observed that in this American statute not a word is 
said about alterations or how they shall be evidenced. It is true 
that in practice alterations made before execution or at the time 
of execution, if made under the advice of an experienced lawyer, 
are usually witnessed on the margin by the initials at least of the 
testator, or else such alterations are enumerated in the attestation 
clause after the signature of the testator but before the signatures 
of the attesting witnesses. Suppose, however, the will is all in the 





13 y N. Y. Consol. Laws, Decedent Estate Law, 500-501, § 21. 
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handwriting of the testator, and it discloses alterations but dis- 
closes nothing as to when the alterations were made. Is there any 
reason in the American statute, or in the law of evidence, for deter- 
mining, in the absence of other evidence, that the alterations were 
not made before the will was subscribed by the testator and wit- 
nessed by the attesting witnesses ? I can find none. 

Assume, however, that the will is all in the handwriting of the 
testator, but that alterations appear in it in a different ink in his 
own handwriting. May we not then conclude that the alterations 
were made after the will was originally written? Must we not con- 
clude that as the alterations are in different ink they must have been 
made after the will was written by the testator? If scanning the 
will closer we find no ink employed by either the testator or the 
attesting witnesses such as the ink in which the alterations appear, 
are we not forced to the conclusion that the different ink was 
used by the testator at a different and later time than the time of 
execution ? 

Substantially the case last supposed came before Surrogate 
Rollins, a very experienced and able lawyer and judge, in 1882. 
His opinion shows that from the will itself he was satisfied that the 
alterations were made by the testator after the execution because 
a different ink was employed from that in which the will was 
written, signed, and witnessed, and as the testator had the will 
in his own possession the conclusion was irresistible that he made 
the subsequent alterations in a different ink subsequent to the exe- 
cution. The alteration was important, as it cut down a legacy from 
five thousand dollars to two thousand dollars. |The surrogate, 
however, not only called attention to these facts as a reason for 
his decision, but he examined the English statute of wills and the 
English decisions, and rested his conclusion as well upon the prop- 
osition that it was a presumption of law that the alteration was 
made after the execution of the will. In so doing he did not observe 
the difference between the English and American statutes, but 
instead seemed to think they were substantially the same so far 
as the question involved was concerned." 

A little later the Court of Appeals had a somewhat similar case 
before it.“ There duplicate wills were executed at the same time, 





4 Wetmore v. Carryl, 5 Redf. Sur. (N. Y.) 544 (1882). 
48 Crossman v. Crossman, 95 N. Y. 145 (1884). 
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and an interlineation was noted at the bottom of one before the 
attestation clause with the statement that it was made before 
signing. The court said: 


“Here from all the circumstances it was at least for the Surrogate to 
determine whether this interlineation was made before or after execution; 
and in making that determination he was bound to consider the hand- 
writing, color of the ink, manner of the interlineation, the fact that it 
was noted at the bottom of the instrument and that it was made to 
correspond with the other duplicate. Where an interlineation or erasure 
is fair upon its face and is entirely unquestioned, there being no circum- 
stance whatever to cast suspicion upon it, it would not be proper for any 
court to hold that the alteration was made after execution; but if there 
are any suspicious or doubtful circumstances growing out of the mode 
of the alteration, the ink in which it was made, the fact that it was in 
favor of the party holding the instrument and that it is not noted at 
the bottom, then these and all the other circumstances must be sub- 
mitted as questions of fact to be determined by the court in deciding 
whether the alterations were made before execution or not.” 


The case last cited is a leading case and is followed in New York. 
In the second edition of his work on evidence, Mr. Jones dis- 
cussing this very subject after quoting Stephen on Evidence, says: 


“As will be seen when the different views are stated, it would be vain 
to attempt to reconcile the decisions on this subject in the United States, 
It will be found, however, that the distinction which exists in England 
with respect to deeds and other instruments is not generally made in 
this country. The mere fact that there is an interlineation would not 
seem to call for any explanation provided the appearance of the writing 
and ink is such as to indicate that the whole was written at the same 
time and by the same person,” ® 


The opinions of other text writers are collated below.!” 





16 Jones, Evidence, 2 ed., § 563, and cases cited. 

17 The difference between the English and American statutes underlying the de- 
cisions seems to have been generally overlooked and many authors dodge the ques- 
tion. Others are more helpful. For instance, Best gives the English rule that 
interlineations will be presumed to be at the time of making the deed; but an 
erasure or alteration in a suspicious place must be explained, and in the case of wills, 
the presumption is the other way, attributing the exception to the Wills Act. Best, 
Evidence, 10 ed., § 229. This appears also to be the law of Canada. Jd., Canadian 
Notes, p. 448. Taylor gives as the English rule that an alteration in a deed is 
presumed to have been cotemporaneous with execution, in a will after execution, 
and with respect to a bill of exchange or promissory note, the law presumes nothing. 
Taylor, Evidence, ro ed., § 1819. Elliott says of the American decisions: “ There 
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In cases where the will is prepared by an experienced lawyer 
such care will be taken about the interlineation that the attestation 
clause will account fully for any alterations, erasures, or changes 
of importance. If such changes are important and there is time to 
do so, the will, or the part of it that requires change, is usually 
rewritten or re-typewritten to eliminate all alterations and eras- 
ures, and, consequently, we find few cases presenting these ques- 
tions where wills have been prepared by experienced lawyers. 

Adelbert Moot. 


BurFao, N. Y. 





is almost hopeless conflict among the decisions in this country as to the burden of 
proof and presumption, if any, where the alteration is apparent upon the face of the 
instrument.” He classifies the cases into four groups, holding: (1) that no pre- 
sumption arises and the question when the alteration was made is for the jury in the 
light of all the evidence, intrinsic and extrinsic; (2) that the presumption is that 
the alteration was made after execution and delivery; (3) that the presumption that 
the alteration was made after execution and delivery arises only where the alteration 
or facts surrounding it are suspicious ; (4) that the alteration is, without explanation, 
presumed to have been made before delivery. 2 Elliott, Evidence, § 1504. This 
author says there is, perhaps, more reason for presuming that an alteration in a will 
was made after execution, and lays down the general rule that an alteration of a 
will found in the custody of the testator is presumed to have been made after exe- 
cution, by the testator; but, if found in the custody of one interested in suppressing 
it, the alteration will not be presumed to have been made by the testator. 3 id., 
§ 2700. Wigmore states that the modern tendency is to avoid stating the problem 
in the form of rules and exceptions, and to abandon the presumption that an altera- 
tion of a deed was made before execution, and to raise no genuine presumption in 
that regard. Wigmore, Evidence, § 2525. 
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A WORD ABOUT COMMISSIONS. 


E have entered into an age which is wholly out of sym- 
pathy with the old Jaissez faire doctrine. It is apparent that 
everywhere and on every hand the state is beginning to deny that 
a man may do as he pleases with what he may call his own. The 
business man no longer may manufacture his drugs or his paints 
or his food products as he may desire. The state has stepped in 
and told him that there are certain things that he must do, and 
that there are other things that he must not do. The public ser- 
vice corporations everywhere have either felt, or are beginning to 
feel, the iron hand of a strong government; and though for years 
they attempted to resist and to struggle from under the control 
that the government was endeavoring to assert, they are now grad- 
ually, though begrudgingly, beginning to yield to public pressure. 
Every day our government is apparently adding to its own functions 
or developing, to an extent unthought of a half-century ago, its 
old ones. Each day our government is becoming more compre- 
hensive and more complicated because the state is enacting new laws 
regulating our industrial and our social welfare. 

A representative in one of our state legislatures may have had 
some poor success in the quality of paint he has used on his farm 
barn. He believes that the paint was adulterated, and that his 
constituents as well as the entire population of his commonwealth 
have been continuously and steadily duped and defrauded by what 
he emphatically calls the paint trust; so he promptly, and possibly 
hastily, prepares a bill for the creation of a paint commission, whose 
duty it is to pass upon the question of what constitutes pure paint 
(though the purest of paints may contain poisonous ingredients), 
the manner of the sale of the pure article and the condemnation 
and destruction of the impure one, and the methods of enforcing 
the law itself. If one of our legislators does not like the way in 
which our large public utility corporations may be running matters, 
the schedules that may have been prepared by the railroads for 
intrastate business, the quality of gas that he may be getting or 
the price that the gas company may be charging for it, a bill is 
presented in the state legislature and a new law is enacted for the 
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creation of a public service commission. We have factory commis- 
sions and labor commissions; we have commissions to hire and dis- 
charge our city employees. We have commissions and boards of 
health to pass upon the food that may be set before us and the drugs 
that we all try to keep away from; commiss ons to regulate munici- 
pal dance halls, bathing beaches and parks, and child labor. On 
every hand, just as we have numerous commissions to regulate our 
industrial welfare, so, too, we have commissions to pass upon our 
social welfare. 

The commission which has had given to it the right to regulate 
an entire industry has a far-reaching power. The commission that 
controls and regulates the management of all the public utilities 
of a state has in its hands the regulation of business and the limiting 
of profits on business, involving untold millions. So, too, the 
happiness and well-being of thousands may be deeply affected by 
commissions looking after our social welfare. 

In every walk of life man is tending to specialize. The lawyers 
have divided and subdivided their profession into small parts, and 
many are satisfied to take one of these parts and to master it. We 
are inclined to sneer at the general medical practitioner, for we feel 
that the whole field of medicine is too big for one man to com- 
prehend. For the purpose of specialization, the medical practi- 
tioner has not only divided the body into its separate organs, but 
even the sexes have been divided, and now man is being classified 
according to his age. 

If in law and in medicine and in science there are specialists, 
why should there not be specialists in government? Is government 
such a simple matter that one man may comprehend it all? Can 
one person or group of people have such a universal knowledge of 
society and industry at large, in all its intricacies and perplexities, 
as to be able to give us the most efficient government? We know 
better than this. For a long time we have believed that a few men 
who have devoted their entire time to a few duties will learn to 
understand those duties and to perform them better than if their 
time and energy were dissipated in the execution of many duties. 
The public sees that a legislative body that comes into existence 
in a more or less haphazard manner, in the very nature of things 
has too many matters coming before it to regulate with any satis- 
faction, in detail, even one of our industries. Public opinion has 
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made our legislatures realize this fact, and to-day they are glad to 
! delegate in a large measure some of their former functions to vari- 
I ous commissions who may have specialized in a limited field. A 
commission that specializes may act, and often does act, as a watch- 
. dog to see at all times that its rules and regulations are carried out. 
q * The commission has the time to go into details of fact and to draw 
q a conclusion that may bear weight. The commission has been found 
| to be a satisfactory expedient. There are so many commissions 
1 touching our social and industrial welfare at so many points, that 
| it may be worth our while to examine into their position from a 
legal point of view. 





At the outset, the question arises as to the nature of the duties 
of a commission. If a commission is an administrative body or a e 
legislative body, then the course of procedure before it is likely to 
take an entirely different form from that it would take were it a 
judicial body. An administrative or a legislative body is not likely 
to follow the technical rules of evidence. Lawyers themselves, who 
have more or less to do with molding the forms of procedure, are 
in the one case less likely to press upon the commission that it 
should follow the intricate procedure of the law of evidence than in 
the other. 

Are the acts and the doings of the ordinary commission legisla- 
tive, executive, or judicial? In an interesting case before the Su- 
preme Court of the United States,’ the court went quite extensively 
into the question whether the duties of the State Corporation Com- 
mission of Virginia were judicial or legislative. The constitution 
creating the commission provided that it should have the power 
and be charged with the duty of supervising, regulating, and con- 
f trolling all transportation and transmission companies doing busi- 
ness in the state, in all matters relating to their performance of 
their public duties and their charges therefor, and of correcting 
abuse thereof — to enforce such rates, charges, rules, and regula- 
tions, and require the companies to maintain such service facilities 
and conveniences as might be reasonable, and to prevent unjust 
discrimination. The act further provided that the commission 
should have the power to administer oaths, compel attendance of | 
witnesses, and to punish for contempt. There were further pro- 


1 Prentis v. Atlantic Coast Line, 211 U. S. 210, 29 Sup. Ct. 67 (1908). 
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visions in the act giving it certain powers to enforce its findings. 
There the court, in its opinion by Mr. Justice Holmes, said: 


“But we think it equally plain that the proceedings drawn in question 
here are legislative in their nature, and none the less so that they have 
taken place with a body which, at another moment, or in its principal 
or dominant aspect, is a court such as is meant by Section 720. A judi- 
cial inquiry investigates, declares, and enforces liabilities as they stand 
on present or past facts and under laws supposed already to exist. That 
is its purpose and end. Legislation, on the other hand, looks to the future 
and changes existing conditions by making a new rule, to be applied there- 
after to all or some part of those subject to its power. The establish- 
ment of a rate is the making of a rule for the future, and therefore is 
an act legislative, not judicial in kind, as seems to be fully recognized 
by the supreme court of appeals (Com. v. Atlantic Coast Line R. Co., 
106 Va. 61, 64, 7L. R. A. N. Ss. 1086, 117 Am. St. Rep. 983, 55 S. E. 572), 
and especially by its learned president in his pointed remarks in Win- 
chester & S. R. Co. v. Com., 106 Va. 264, 281, 55 S. E. 692.” 


The court cited other authorities in support of this proposition. 
Chief Justice Fuller, while agreeing with the conclusion of the 

court, dissented from the opinion. He was of the belief that the 

act was a judicial one, not legislative. In the course of his opinion 


he said: 


“The Virginia State Corporation Commission was created and its 
functions, powers, duties, and the essentials of its procedure were pre- 
scribed in detail by the Constitution of the State as well as by statute. 
It was made primarily a judicial court of record of limited jurisdiction, 
possessing also certain special legislative and executive powers. When 
it proposed to make a change in a rate of a public service corporation, 
or otherwise to prescribe a new regulation therefor, the commission was 
required, sitting as a court, to issue its process, in the nature of a rule, 
against the corporation concerned, requiring it to appear before the 
commission at a certain time and place and show cause, if any it could, 
why the proposed rate should not be prescribed. The judicial question 
involved on the return to such rule was whether or not the contemplated 
rate was confiscatory, or otherwise unjust or unreasonable, and in the 
hearing and disposition of this question the proceedings of the commis- 
sion, as prescribed by law, were in every respect, the same as those of 
any other judicial court of record. It issued, executed, and enforced its 
own writs and processes; it could issue and enforce writs of mandamus 
and injunction; it punished for contempt; and kept a complete record 
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and docket of its proceedings; it summoned witnesses and compelled 
their attendance and the production of documents; it ruled upon the 
admissibility of evidence; it certified any exception to its rulings; and 
its judgments, decrees, and orders had the same force and effect as those 
of any other court of record in the state, and were enforced by its own 
proper processes. It was not subject to restraint by any other state 
court, and from any and every ruling or decision by it an appeal lay to 
the supreme court of appeals of the state, and was heard upon the record 
made for and certified by the commission, exactly as in the case of ap- 
peals from any other court; and, pending the decision of such appeal, 
the order appealed from might, by supersedeas, be suspended in its 
operation.” 


Mr. Justice Harlan was also of the opinion that the act of the 
Virginia State Corporation Commission was in every sense judicial.? 

A similar question arose as to the nature of the acts of the Public 
Service Commission in the State of New York.’ There the court, 
after reviewing the Prentis case, expressly held the acts of such 
a commission judicial and not legislative. The court expressly 
denied that the acts of the commission were necessarily non-judicial 
because it enforced or attempted to enforce a rule of conduct for 
the future. It pointed out that a judicial decision often determines 
in advance what future action will be a discharge of all existing 
liabilities or obligations. Thus, it pointed out that in the specific 
enforcement of contracts which are to extend over a long period of 
time the court may dictate the details of performance. The court 
also indicated that in actions for divorce or separation it is the 
constant practice of the courts to prescribe for the custody and 
care of children and to provide for the subsequent modification of 
such provisions from time to time as circumstances may necessitate. 

On the other hand, there have been a vast number of the most 
eminent authorities that have held that the functions of a commis- 
sion are purely administrative. In giving its opinion to the Massa- 
chusetts House of Representatives as to the constitutionality of 
the Civil Service Law of that state* the Supreme Judicial Court 
of Massachusetts said: ° 





2 See also Interstate Commerce Commission ». Cincinnati, N. O. & T. P. Ry. Co., 
167 U.S. 479, 17 Sup. Ct. 896 (1896). 

8 People ex rel. Railroad v. Willcox, 194 N. Y. 383, 87 N. E. 517 (1909). 

4 Laws of 1884, c. 320. 

§ Opinion of the Justices, 138 Mass. 601 (1885). 
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“The object of the statute before us is to provide for a board of com- 
missioners, who shall make rules for the selection of persons to fill such 
offices in the government of the Commonwealth, and of the several 
cities thereof, and supervise the administration of such rules. We think 
the Legislature has the constitutional right to provide for the appoint- 
ment of such commissioners, and to delegate to them the power to make 
rules, not inconsistent with existing laws, to guide and control their 
discretion and the discretion of the officers of the State or of the cities 
in whom the appointing power is vested. This is not a delegation of 
the power to enact laws; it is merely a delegation of administrative 
powers and duties, and there is no provision of the Constitution which 
prevents the Legislature from enacting that such rules, when duly made, 
shall be binding upon the officers and citizens to whom they apply, and 
that they may be enforced by suitable penalties, as provided in the last 
section of the statute.” 


The United States Supreme Court apparently agreed with this 
view of the law in the case of Stone v. Farmers’ Loan & Trust 
Company.® 

In the case of the City of Aurora v. Schoeberlein ’ the Supreme 
Court of the State of Illinois passed upon a clause of the Civil 
Service Act of 1903 which permitted an appeal to the circuit court 
from any decision of the commission discharging an employee, and 


which permitted the circuit court to set aside the findings of the. 
commission. The court held that this section of the act was uncon- 
stitutional for the reason that the government of the state of Illinois 
was divided by the constitution into three separate functions, —legis- 
lative, executive, and judicial; that the removal of an officer in a 
civil service proceeding was an executive act, and that the allowance 
of an appeal to the circuit court for the purpose of reviewing an 
executive act was vesting the circuit court with executive powers, 
which was contrary to the constitution of the state.® 

And the United States Supreme Court, in a line of cases where 
the acts performed were of a similar nature, has held them to be 
administrative. Thus the United States Supreme Court, in a 
decision rendered by Mr. Justice Brewer, in the case of Burfenning 
v. The Chicago, St. Paul, etc. Ry. Co.,* strongly intimates that 





6 116 U. S. 307, 336, 6 Sup. Ct. 334, 338, 1191 (1886). 

7 230 Ill. 496, 82 N. E. 860 (1907). 

8 See also Wyman, Public Service Corporations, § 1404, p. 1235. 
9 163 U. S. 321, 16 Sup. Ct. 1018 (1896). 
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the Land Department in passing upon the question whether a 
certain tract of land was swamp land or not, saline land or not, 
mineral land or not, was passing upon an administrative ques- 
tion. .In the case of American School of Magnetic Healing v. Mc- 
Annulty,!® the United States Supreme Court held that the Post 
Office Department, in passing upon the question of whether certain 
printed matter should be excluded from the mails on the ground ° 
that it was fraudulent, was performing a purely administrative 
act. So, too, the United States Supreme Court, in a number of cases 
involving the rights and powers of an immigration inspector, has 
invariably been inclined to hold that his duties were administrative. 
The most important case upon this subject probably is United 
States v. Ju Toy." In that particular case the petitioner filed a 
petition for a writ of habeas corpus, and alleged that he was about 
to be wrongfully deported on the ground that he was an alien, 
born in China, while in fact he was a native-born citizen of the 
United States. It appeared, however, that the immigration in- 
spector had taken evidence and decided that the petitioner had not 
been born in the United States, and had denied him admission to 
the United States and ordered him deported. It would be hard to 
support this case on any theory other than that the act of the immi- 
gration inspector was an administrative one, and all the more so for 
the reason that the court held that if the inspector had not abused 
his authority the act of the department must be absolutely final 
and conclusive, and that even though the question of citizenship 
might be raised, the court had no power to review such finding. 
The question of what may constitute a just and reasonable rate 
is necessarily a question of fact to be determined from a mass of 
intricate facts. The question of what may or may not be a pure 
food, or what may constitute a pure drug, or what may or may not 
be an adulterated paint, is likewise a conclusion of fact to be drawn 
from a group of facts somewhat less complicated. Whether a 
civil service employee has disobeyed the rules established by a 
civil service commission or the head of a department, or is so ineffi- 
cient in his work that he should be discharged, necessarily is a 
similar conclusion. This must likewise be true of the duties of an 
imm’‘gration inspector when he passes upon the question of a man 





10 187 U. S. 94, 108, 23 Sup. Ct. 33 (1902). 
1 198 U. S. 253, 25 Sup. Ct. 644 (1905). 
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seeking admission to this country as an alien or as a citizen. It 
would seem to follow that the duties of all these bodies are one and 
the same, and that if some are administrative in their nature, others 
likewise must be administrative. These commissions are doing 
the duties of highly specialized juries. They are passing upon and 
resolving very important questions of fact. Of course if a commis- 
sion is to have any authority whatsoever, it must have the right 
to compel the attendance of witnesses, and the power to punish 
witnesses or to cause their punishment in the event of their refusal 
to attend. It must be taken for granted that if the acts of a com- 
mission are to have any weight, it must have some power to enforce 
its findings. Consequently, the reasons that some of the judges of 
the United States Supreme Court gave in the Prentis case why the 
Virginia State Corporation Commission is a judicial body do not 
seem to be conclusive. 

It should be noted that commissions only in a limited sense pass 
upon property rights. They do not decide that a certain property 
belongs to A.or to B. They do say that certain property that 
belongs to A. can be used by him only in a certain way. They tell 
public service corporations how they must run their trains, or what 
rates they may charge in the sale of their gas or electricity, or 
whether they may establish new rates or not. They tell those who 
manufacture drugs or food products that they can sell them only if 
they do not contain certain ingredients. The right to hold an office 
may or may not be regarded as a property right, but even in those 
states where it is regarded as one, nevertheless, all that a civil 
service commission does is to see to it that the man who holds his 
office complies with the rules, and both does the things that are 
required of him and abstains from doing those acts that are for- 
bidden. In other words, a commission merely passes upon the 
method that a man must adopt in using what belongs to him. 

Every legislative body has the power to enforce obedience to its 
subpena and to compel witnesses to testify before it. The land 
commission, the immigration inspectors, and the civil service com- 
mission, have a like power. Would it not be better to say that legis- 
lative, administrative, and judicial bodies, if given the authority 
by the legislature, may compel witnesses to come before them and 
to attend, than to hold that because such a body has that power 
it is therefore a judicial body? 
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Nor does it seem clear that the majority of the court in the 
Prentis case was correct in holding the commission a legislative 
body. The real test that the court applied was that the commis- 
sion had authority to make rules and regulations. It is almost 
fair to say that every civil service commission in the United States 
has this same power. Nevertheless, it is apparent that the civil 
service commission in its nature is administrative. It must be con- 
ceded that civil service commissions have merely taken over certain 
powers that were formerly given to the administrative head of the 
government. The mayor of a city or the governor of a state where 
there is a civil service act has been shorn of his power, for the most 
part, to appoint employees or to remove them. This was a power 
he had in the past. Certainly in the past, when the head of the 
government exercised this power, it was not a legislative function. 
The legislature has taken this function from him and placed it in 
the hands of an impartial body. It has transferred from one head 
to another certain administrative powers. In creating civil service 
commissions the legislature transfers the employment bureau of the 
government to a new body. Formerly the mayor or governor may 
have made certain rules on which he based the appointment, ad- 
vancement, and removal of employees. This is exactly what the 
civil service commission does after it is once constituted. But in 
the nature of things does it follow from the. mere fact that the 
law gives it the express right to make such rules, that therefore 
the legislature made it a legislative body? 

A court is given the right to make its rules, to guide it and to 
aid it in the management of the business that comes before it. These 
rules very often are of the greatest importance, but no one has ever 
been inclined to hold that because a court may make rules and regu- 
lations governing either it or litigants, it is therefore a legislative 
body. It therefore does not seem a fair test to hold that because a 
body may make rules and regulations, it is a legislative body. 


If a commission is regarded as an administrative or a legislative 
body on the one hand or a judicial body on the other, not only may 
we expect to see a different development in the method of its pro- 
cedure and in the rules of evidence that will prevail and in the method 
of reviewing the findings of its decisions, but we are also likely to 
see a substantial difference in the nature of the men who may be 
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appointed to constitute such commissions. If it is a judicial body, 
then it seems to be highly important that its members may be 
those who are versed in law, in order that they may correctly in- 
terpret the law of the land. If it is a judicial body, then questions 
of law are more likely to be emphasized. If, however, the commis- 
sion is regarded as an administrative body, then the legal features 
will be minimized; then it will not be necessary that those who may 
be its members be versed in the substantive and adjective law 
of the land. The law will not be emphasized. Men then will be 
more likely to be appointed to its membership who have specialized 
in that particular part of our industrial and social life that the com- 
mission is called upon to regulate; and it is highly important that 
this should be so. There is no reason why a lawyer should be of 
any particular aid in determining what may be a fair and re- 
munerative rate for a public service corporation. There is every 
reason, however, why a man who has given a life study to gas, 
electric and power plants, and to railroads may be of the greatest 
assistance in establishing a fair rate. If our commissions are to be 
of value, it is to be hoped that those who are appointed to them 
will be experts, and that in reaching their conclusions they will not 
be hindered by the vexatious delays of legal technicalities. 

An administrative body will probably listen to hearsay evidence 
and give it such weight as it considers it worth. It may dispense 
with the technical proof of the execution of documents or of signa- 
tures; it may hear witnesses of either side in such order and at such 
times as it may see fit. On the other hand, a judicial body is quite 
likely to find itself bound by the rules of evidence, and to have its 
decisions and findings reversed if it allows improper evidence or 
refuses to permit proper evidence as determined by the forms and 
standards of law. If the commission is regarded as an administra- 
tive body, the conclusion of the commission on the question of 
fact should not be subject to review by a court unless such conclu- 
sion in some way violates a law of the land. It should not be sub- 
ject to attack because in the eyes of the court it may or may not 
have been sustained by the weight of the evidence presented. In 
the event, however, that the commission is a judicial body, the 
conclusion is more likely to be set aside because it was not sustained 
by the preponderance of evidence that may have been introduced. 
So, too, if the functions of a commission are regarded as judicial on 
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the one hand or executive on the other, there is likely to be a great 
difference in the law of appealing from or reviewing the findings and 
decisions of the commission. The law seems to have been fairly 
and definitely settled as to the powers of the court to review and set 
aside the findings of the commission where it has been held to be an 
administrative body. It is not clear, however, what the powers of 
a higher court may be in reviewing or setting aside the findings of a 
commission where it is regarded as a judicial or legislative body. 

In the case of Burfenning v. Chicago, St. Paul, etc. Ry.,” the 
Supreme Court held that the findings of the land commission were 
final and could not be reviewed. The court said in that opinion 
that it had been affirmed over and over again that in the adminis- 
tration of the public land system of the United States questions of 
fact are for the consideration and judgment of the land department, 
and that its judgment thereon is final.“ This has been affirmed 
by a long series of cases. 

So, too, in the immigration cases, where the immigration inspector 
passes upon one of the most important of all possible questions from 
a governmental point of view — that of citizenship — it has been 
held that his finding is not subject to review. In the case of United 
States v. Ju Toy,” the immigration inspector had held that the 
petitioner was an alien, born in China, and that he was admitted 
to come into the United States in violation of the immigration act, 
and therefore had ordered him to be deported. The court, in a 
decision rendered by Mr. Justice Holmes, there held that the de- 
cision of the department was final, whatevei the grounds on which 
the right to enter the country was claimed. And the court was ap- 
parently of the opinion that the decision of the Secretary of Com- 
merce and Labor in the matter was conclusive and not subject to 
review.!® 





2 163 U. S. 321, 16 Sup. Ct. 1018 (1896). 

18 See Bates & Guild Co. v. Payne, 194 U. S. 106, 24 Sup. Ct. 595 (1904); Heath 
v. Wallace, 138 U. S. 573, 11 Sup. Ct. 380 (1891). 

14 See American School of Magnetic Healing ». McAnnulty, 187 U. S. 94, 23 
Sup. Ct. 35 (1902); Public Clearance House ». Coyne, 194 U. S. 497, 508, 24 Sup. 
Ct. 789 (1904). 

15 198 U.S. 253, 25 Sup. Ct. 644 (1905). 

16 See also Edsell v. Mark, 179 Fed. 292 (1910); Lem Moon Sing v. United States, 
158 U. S. 538, top p. 544, 15 Sup. Ct. 967 (1895); United States v. Sing Tuck, 194 
U. S. 161, 24 Sup. Ct. 621 (1903); Yamataya v. Fisher, 189 U. S. 86, 23 Sup. Ct. 
611 (1903). 











A WORD ABOUT COMMISSIONS. 715 


In the State of Illinois this point has been established by innumer- 
able decisions. Thus in the case of People ex rel. Hayes v. City of 
Chicago’ the court said: 


“Tt makes no difference whether the review is attempted by certiorari 
or in a petition for mandamus; the inquiry on our part and on the part 
of the Circuit and Superior Courts is limited to the questions whether the 
Commission had jurisdiction and whether it followed the form of pro- 
cedure legally applicable in such cases. This is what the Supreme 
Court said in People v. Lindblom, 182 Ill. 241, and we have repeated in 
the Heaney case and in other cases. 

“With the justice or injustice of the Commission’s findings and sen- 
tence the courts have nothing to do, nor with the severity of the pun- 
ishment, provided always that the findings and action are within its 
jurisdiction and the proceedings regular.” 


And numerous authorities have held that an administrative com- 
mission is not bound by the ordinary technical rules of evidence or 
procedure.’® 

To make the working of our commissions efficient and expedi- 
tious in order that they may give satisfaction to the community as 
a whole, and be a benefit to our times, they must be relieved from 
the technicalities and delays that have surrounded our courts. 
Technicality has been the mother of delay in our courts. In this 
great branch of our government the law is at the threshold of new 
interpretation. It is to be hoped that these laws will be interpreted 
in a broad and comprehensive manner so that the working of the 
commission will not be interfered with, and may result in the 
greatest possible benefit to us. 

The death-knell of the Jaissez faire doctrine that prevailed at the 
end of the eighteenth century and the beginning of the nineteenth 
century has been sounded. The commission has been instrumental 
in burying it. It is developing, asa public servant, the technical 
man. Commissions have been created where technical knowledge 





17 742 Ill. App. 103 (1908). 

18 See Joyce v. City of Chicago, 216 Ill. 466, 75 N. E. 184 (1905); City of 
Chicago v. People ex rel. Gray, 210 Ill. 84, 92, 71 N. E. 816 (1904); People ex rel. 
Maloney ». Lindblom, 182 Ill. 241, 244, 55 N. E. 358 (1899); People ex rel. Weston v. 
McClave, 123 N. Y. 512, 25 N. E. 1047 (1890); Avery v. Studley, Mayor, 74 Conn. 
272, 50 Atl. 752 (1901); State ex rel. McDonald v. Corteney, 23 S. C. 180 (1885). 
An analysis will show that the United States immigration, land, and post office 
cases are to the same effect. 
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is of the greatest possible value and necessity. So long as commis- 
sions continue to give satisfaction, we must expect that the public 
will demand new commissions from time to time touching new 
branches of industry and society. And so we are rapidly coming 
to be governed by commissions. 


Herbert J. Friedman. 


Cuicaco, ILL. 
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REGULATION OF MONOPOLY UNDER THE SHERMAN ANTI-Trust Act. — 
Under the sweeping terms of the Sherman law, any direct restraint of 
trade appeared illegal a few years ago.! Public service companies, espe- 
cially, seemed under the ban.? But since the Standard Oil case, not only 
must the restraint of trade be unreasonable to be illegal, but the remedy 
provided must regard the public interest. In a recent case a terminal 
company owned by eight of twenty-four competing railroads was found 
to be an illegal monopoly by reason of its size and unfair methods. 
United States v. Terminal R. Ass’n of St. Louis, 32 Sup. Ct. 507. The 
terminal company, a combination of previously competing terminals, had 
acquired all possible terminal facilities, but the decree provided simply 
that arbitrary charges cease, and any railroad applying be furnished with 
equal service on reasonable terms, and at the railroad’s option be 
admitted to joint ownership and control in the terminal company. Dis- 
solution was provided for only in case this plan failed. 

The test of illegality applied was that laid down in the Standard Oil 
and Tobacco cases,‘ the extent of control, and the methods of obtaining 
and exerting that control. Since the combination was not dissolved, 
however, the economic advantages of size in determining reasonableness 





1 See United States v. Trans-Missouri Freight Association, 166 U. S. 290, 328, 17 
Sup. Ct. 540, 554; United States v. Joint-Traffic Association, 171 U. S. 505, 571, 
19 Sup. Ct. 25, 32; Northern Securities Co. v. United States, 193 U. S. 197, 328, 331, 
24 Sup. Ct. 436, 453, 454. 

2 See United States v. Joint-Traffic Association, supra. 

8 See Standard Oil Co. v. United States, 221 U. S. 1, 78, 31 Sup. Ct. 502, 523. 

4 See Standard Oil Co. v. United States, 221 U. S. 1, 60, 31 Sup. Ct. 502, 516; United 
States v. American Tobacco Co., 221 U. S. 106, 180, 31 Sup. Ct. 632, 648. 
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are recognized. A combination of public service companies, far from being 
prohibited altogether, furnishes one of the first examples of reasonable re- 
straint of competition. The public inconvenience incident to independent 
terminals in crowded cities, and the waste of duplicate equipment, make 
a more desirable unification difficult to imagine. But it cannot yet be 
said that the question of monopoly is simply one of methods,® and not 
at all of size. A combination which has never exerted unfair methods 
may grow to such extent that competition in that field is excluded.’ 
If the control thus obtained is maintained for no better economic reason 
than the power to do so, it would seem clearly objectionable.* And 
even if economic advantage requires the combination despite the result- 
ing stifling of competition, it may still be declared illegal, and a decree 
granted similar to that in the principal case. 

Regulation, instead of dissolution under the Sherman Act, is the dis- 
tinct step taken in the principal case. How far this policy will be carried 
must be merely conjectural. The remedy of regulation will probably 
be cautiously applied, for, unless the public interest in its maintenance 
is very clear, the policy against monopoly seems to require dissolution. 
The considerations controlling will probably be economic, rather than 
social. The argument for the preservation of the small business man ® 
is not of prime importance under modern business conditions, and if the 
combination is clearly economically desirable, it seems the public interest 
is protected by regulation, even as applied to businesses other than public 
service companies.!° By such regulation, since the control over the 
market is gone, the monopoly itself may be said to disappear. 

Regulation such as that enforced in the principal case seems mainly 
an application of public service law." The obligations of businesses 
affected with the public interest are to serve all,” at reasonable rates, 
with adequate facilities, and without discrimination.” Only the pro- 
vision for joint ownership is novel in public service law, but it seems 
necessary to secure equality of service. Where the public servant is 
controlled by a separate business which it serves, the opportunity for 
secret discrimination is great.6 The growing policy against public 





5 See Bridwell v. Gate City Terminal Co., 127 Ga. 520, 56 S. E. 624. 

6 But see 12 Cor. L. REv. 116. : 

7 The reasons among others may be control over the source of supply, or cost of . 
plant. See 25 Harv. L. Rev. 73; 1 WyMAN, PuBLIC SERVICE CORPORATIONS, §§ 120 et 


seq. 

8 Dr. Miles Medical Co. v. John D. Park & Sons Co., 220 U. S. 373, 31 Sup. Ct. 376. 
See 25 Harv. L. REv. 643. 

® See the remarks of Peckham, J., in United States v. Trans-Missouri Freight Asso- 
ciation, 166 U. S. 290, 323, 17 Sup. Ct. 540, 552. But see 25 Harv. L. REv. 57; 12 
Cot. L. REv. 110. ‘ 

10 Regulation seems more properly to be for an administrative board in the first 
instance. See WyMAN, CONTROL OF THE MARKET, 262. 

11 The law of public service corporations has been urged as a solution for the trust 
problem. See WyMAN, CONTROL OF THE MARKET, 275; 2 WYMAN, PUBLIC SERVICE 
CorPorRATIONS, § 1430. 

12 State ex rel. Lamar v. Jacksonville Terminal Co., 41 Fla. 377, 27 So. 225. 

18 Western Union Tel. Co. v. Call Publishing Co., 181 U. S. 92, 21 Sup. Ct. 561. 

14 People ex rel. Hunt v. Chicago & Alton R. Co., 130 Ill. 175, 22 N. E. 857. 

Messenger v. Pa. R. Co., 36 N. J. L. 407, 37 N. J. L. 531. 

16 See New York, N. H. & H. R. Co. v. Interstate Commerce Commission, 200 U. S. 
361, 26 Sup. Ct. 272. 
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servants engaging in a collateral business has led one state, at least, to 
declare it illegal per se,’ and the remedy of prohibition found expression 
in the Commodities Clause of the Hepburn Rate Law.'* The provision 
for joint ownership is simply a different method of insuring against 
discrimination. 





Suits CONTESTING OWNERSHIP OF CORPORATE Stock. — A share of 
stock in a corporation, apart from any question of the certificate, is a 
property right of a peculiar nature. While generally considered as per- 
sonal property,! clearly it is not a chose in possession. On the other hand, 
as it secures a right to participate in profits, a voice in the management of 
the corporation, and a right to a share of the assets on disso]ution,? it is 
considerably greater than the ordinary transitory right.’ Hence it has 
sometimes been designated as “in the nature of a chose in action,” * and 
the statement has even been made that “it is neither a chattel nor a 
chose in action.” > The Supreme Court of Washington has recently gone 
to the root of the whole question, holding that in an action by a local 
administrator to have his name entered on the books of a domestic cor- 
poration as the owner of certain stock, substituted service on a foreign 
administrator having possession of the certificates gives the court juris- 
diction. Gamble v. Dawson, 120 Pac. 1060. 

This conclusion necessarily involves the conception of stock as a res 
having a situs at the domicile of the corporation. The doctrine is gen- 
erally recognized that for the purpose of suits contesting its ownership 
the situs of stock is within the state creating the corporation,’ and the 


same view prevails with regard to attachment.’ For taxation purposes 
stock appears to have a somewhat volatile situs. It is taxable at the 
domicile of the corporation, although belonging to a non-resident, as 
representing the owner’s interest in the property,® or because the state 
creating the corporation can fix the taxation situs of its stock at will. And 
it is taxable by the state of the holder as existing there in the form of 
personal estate.!° This amounts to the conclusion that the owner’s in- 





17 Central Elevator Co. v. People ex rel. Moloney, 174 Ill. 203, 51 N. E. 254; Hannah 
v. People ex rel. Attorney General, 198 Ill. 77, 64 N. E. 776. 
18 34 U.S. Stat. AT LARGE, c. 3591, p. 585, FED. STAT., SUPP., 1909, 257. 


1 Russell v. Temple, Sup. Ct., Mass., 1798, 3 DANE’s ABR. 108. But see Price v. 
Price’s Heirs, 6 Dana (Ky.) 107. 

2 Burrall v. Bushwick R. Co., 75 N. Y. 211. 

8 See Sargent v. Essex Marine Ry. Co., 26 Mass. 202. 

4 See Arnold v. Ruggles, 1 R. I. 165, 174. 

5 See LOWELL, TRANSFER OF Stock, § 9. Shares are not things in action within 
the meaning of the English Bankruptcy Act. Ex parte Union Bank of Manchester, 
L. R. 12 Eq. 354. But see Colonial Bank v. Whitney, 11 App. Cas. 426. 

8: Jellenik ». Huron Copper Mining Co., 177 U. S. 1, 20 Sup. Ct. 559; Sohege ». 
Singer Mfg. Co., 73 N. J. Eq. 567, 68 Atl. 64. 

7 Barber v. Morgan, 84 Conn. 618, 80 Atl. 791. See also Masury v. Arkansas Na- 
tional Bank, 87 Fed. 381. As to attachment of certificates, see 25 Harv. L. REv. 74, 

0. 

m 8 Matter of Bronson, 150 N. Y. 1, 44 N. E. 707. 

9 Corry v. Mayor, etc. of Baltimore, 196 U. S. 466, 25 Sup. Ct. 297. But see Oliver 
v. Washington Mills, 93 Mass. 268. 

10 Dwight v. Mayor, etc. of Boston, 94 Mass. 316; Worthington v. Sebastian, Treas- 
urer, 25 Oh. St. 1. 
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terest in the corporation has a double location, and hence such a criterion 
is of little aid in fixing the true situs. 

Since the stock, as such, has been created by the incorporating state, 
and the power of control as regards third persons is lodged there, on a 
practical as well as theoretical basis the stock must exist in that state." A 
non-resident shareholder may have certain claims on the corporation, but 
it is only at its domicile that these can be properly enforced, and through 
its courts that his rights can be efficaciously administered. Some courts 
have gone so far as to say that the stock represents an indivisible inter- 
est in the corporate enterprise * — property held by the company for 
the benefit of the shareholder — but it is submitted that this view, if 
taken literally, involves an-unnecessary disregard of the corporate fic- 
tion. Language sounding in rem, however, has properly been used in 
considering the nature of an action questioning the ownership of cor- 
porate stock when the adverse claimant is served by publication." The 
elements of an ordinary action in rem are present, and the analogy 
strengthens the conclusion in the principal case, while the authorities 
reach a similar result on questions of garnishment." The proper view 
would seem to be that the consensual relation of the parties has given 
rise to an elaborate chose in action of such a stable and permanent nature 
that in suits regarding its ownership it may be considered as property in 
the nature of a res existing at the domicile of the corporation.” 





LIABILITY OF CHARITABLE CORPORATIONS FOR Torts. — There are 
four views as to the extent of immunity of charitable corporations from 
tort liability. First, general immunity is granted. This was held in the 
first English case on the whole subject, on the ground that it is a breach 
of the trust to apply the trust funds to damages.! This reasoning was 
later discredited in England ? and has received but slight support in the 
United States. The same conclusion has been reached, however, on 





11 But see Jn re Clark, [1904] 1 Ch. 294. In this case an English testator bequeathed 
all his personal estate in the United Kingdom to A., and all his personal estate in South 
Africa to B. The court held that shares in a South African company, the certificates of 
which were in London, passed to A. 

2 See Jellenik ». Huron Copper Mining Co., 177 U. S. 1, 13, 20 Sup. Ct. 559, 563; 
Matter of Bronson, 150 N. Y. 1, 8, 44 N. E. 707, 708. 

13 Andrews v. Guayaquil & Quito Ry. Co., 69 N. J. Eq. 211, 60 Atl. 568; Patterson 
v. Farmington Street Ry. Co., 76 Conn. 628, 57 Atl. 853. 

4 Harris v. Balk, 198 U. S. 215, 25 Sup. Ct. 625. 

% For an interesting discussion of the relation of corporation and shareholder as a 
status,-see 34 Am. L. REG. 448; 25 Harv. L. REv. 278. 


1 Heriot’s Hospital v. Ross, 12 Cl. & F. 507. This was not a case of respondeat 
supervor. 

2 Mersey Docks, etc. Trustees v. Gibbs, L. R. 1 H. L. 93. 

3 Perry v. House of Refuge, 63 Md. 20; Parks v. Northwestern University, 218 Ill. 
381, 75 N. E. 991; Fire Ins. Patrol v. Boyd, 120 Pa. St. 624; Downs v. Harper Hospital, 
tor Mich. 555, 60 N. W. 42. The immunity in these cases was as to torts by agents. 
Powers ». Massachusetts Homeopathic Hospital, 109 Fed. 294, exposes the weakness 
of the trust-fund doctrine, namely, that the liability of a private trust fund for torts 
is well recognized. 
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the more general ground that it is against public policy to diminish 
charitable funds. Hill v. President, etc. of Tualatin Academy and Pacific 
University, 121 Pac. gor (Or.).4 The second view is that the doctrine of 
respondeat superior does not apply to charitable corporations. An Eng 
lish decision,® later overruled,® had suggested this in the case of a public 
corporation, and the reasoning was applied to charitable corporations, 
by the weight of American authority.’ Some jurisdictions refused to 
follow the view rejected by the English courts, but adopted a third posi- 
tion, namely, that an immunity should extend to torts by agents against 
the beneficiaries of the charity,® but not against outsiders.® Finally 
there is a fourth view denying immunity altogether.’ 

Which doctrine is preferable? The second view, that respondeat 
superior does not apply to public corporations because they are not 
making any profit appears unsound." That doctrine of agency is a rule 
of expediency which tends practically to decrease the negligence of agents, 
and which throws on the principal for whom the work is being done the 





4 This was a case of dangerous premises. Other cases of general immunity are Whit- 
taker v. St. Luke’s Hospital, 137 Mo. App. 116, 117 S. W. 1189 (dangerous premises); 
Adams ». University Hospital, 122 Mo. App. 675, 99 S. W. 453 (negligence in selecting 
agent); Abston v. Waldon Academy, 118 Tenn. 24, 102 S. W. 351 (dangerous premises). 
Cf. Currier v. Trustees of Dartmouth College, 105 Fed. 886, 117 Fed. 44 (dangerous 
premises). 

5 Holliday v. St. Leonard, 11 C. B. N. Ss. 192. 

6 Tt had been decided mainly on the trust-fund doctrine and was therefore in effect 
reversed by the Mersey Docks case. Shortly afterwards, however, the express point 
again arose and Lord Blackburn (who had delivered the opinion of the judges in the 
House of Lords case) held that a public corporation was liable on respondeat superior. 
Foreman v. Mayor, etc. of Canterbury, L. R. 6 Q. B. 214. Accord, Gilbert v. Trinity 
House, 17 Q. B. D. 795. 

7 Hearns v. Waterbury Hospital, 66 Conn. 98, 33 Atl. 595; McDonald v. Massachu- 
setts General Hospital, 120 Mass. 432; Jensen v. Maine Eye and Ear Infirmary, 107 
Me. 408, 78 Atl. 898. The cases in note 3 rely in part on this reasoning. 

8 Powers v. Massachusetts Homeopathic Hospital, supra. 

9 Hordern v. Salvation Army, 199 N. Y. 233, 92 N. E. 626; Kellogg ». Church 
Charity Foundation of Long Island, 128 N. Y. App. Div. 214, 112 N. Y. Supp. 566; 
Bruce v. Central M. E. Church, 147 Mich. 230, 110 N. W. 951. This last case would 
—_ properly to involve no question of respondeat superior, but the court overlooks it. 

ee note 12. 

10 Glavin v. Rhode Island Hospital, 12 R. I. 411; Donaldson ». Commissioners, etc. 
of Hospital in St. John, 30 N. B. 279. 

1 Tt has been suggested that whatever be the present policy, historically the rule 
only applies to business relations, where there is possibility of profit. If the doctrine 
of respondeat superior is continuous from the Germanic and Roman law, as has been 
urged by able writers, the suggestion is clearly wrong. See Holmes, 4 Harv. L. Rev. 
353-364; Wigmore, 7 Harv. L. REV. 330~337, 383-405. Even if the doctrine was made 
out of whole cloth in the time of Charles II, when it took its present form, there is 
nothing to show that such a limitation is sound. It is true that one of the first of the 
modern cases uses the phrase “for the master’s benefit.” See Tuberville v. Stampe, 
1 Ld. Raym. 264, 265 (1698). An examination of the cases shows, however, that it was 
used merely as the test of whether the servant was doing the work of the principal, and 
had no reference to profit from that work. Cf. WicmorE, 7 Harv. L. REv..392-399. 
The erroneous conception appears to have originated in Hall ». Smith, 2 Bing. 156 
(1824) (a case explicable on the ground that the tort was committed by an independent 
contractor); to have been first squarely accepted in Holliday v. St. Leonard, supra 
(1861); and repudiated in Foreman ». Mayor of Canterbury, supra (1871). Histori- 
cally, therefore, this limitation appears unsound. See PoLtLock, EssAys IN JURISPRU- 
DENCE, 126. Incidentally, no case has suggested exempting an individual from 
respondeat superior on this ground. 
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burden of injury resulting in the course of its performance.” The 
policy of the rule is no less strong because the principal obtains 
no pecuniary benefit from the relation of agency; and that should 
no more excuse him from liability than the fact that he is getting no 
profit from his property should excuse him from the ordinary liabilities 
of a landowner.” 

The next question is whether the first view of complete immunity is more 
satisfactory. The argument in favor of such immunity is that the social 
interest in having the resources of a charity unimpaired should be pre- 
ferred to the interest of the individual injured. The very existence of 
the cases tends to show that there is some sound policy in the doctrine. 
Yet it is submitted that the balance is against it, for it is highly unjust 
in effect to compel an injured person to contribute to a charity against 
his will." The mere fact that an institution is commendable should not 
relieve it from its obligations.“ 

The courts holding the third view agree in these conclusions, but 
lay down as another qualification of the rule of respondeat superior, that 
a recipient of charity assumes the risk of an agent’s torts. Logically 
this would be applicable even when the donor is not a charitable insti- 





2 See PoLtock, id. 114-131; Report of Committee on Employers’ Liability, 1876-1877: 
testimony of Bramwell and Brett, JJ., 1098 e¢ seg., 1915 et seg. The rule may be com- 
pared to the liability of an owner for injuries committed by animals, or to the Fletcher 
v. Rylands principle. In each there is liability without fault, and there is responsibility 


_ for somewhat more distant effects than are usually considered proximate results. Some 


objection is made to this imposition of liability without fault and it may be noted that 
under the German Code the doctrine of respondeat superior has been largely done away 
with. See ScHuster, GERMAN Crvit Law, pp. 155-157. It is submitted, however, that 
the doctrine is justified on mainly the same grounds of expediency upon which work- 
men’s compensation acts are being supported. 

8 If any exception to respondeat superior is to be made in the desire to limit a doc- 
trine holding one liable without fault, it certainly ought not be made in the case of 
corporations; because in their case that ground of objection is particularly weak. 
For even when a corporation is held for breach of a non-delenable duty such as care of 
its premises, there is no moral fault in the corporation. The moral fault is in the agent 
who failed to act, just as in respondeat superior the moral fault is in the agent who 
acted tortiously. Therefore to hold a corporation on respondeat superior is no more 
unjust than to hold it for other torts. That there is no difference in justice or practical 
effect as to which ground the corporation is being held upon, is shown by the fact that 
the principal case and those cited in note 4, and one in note 9, seem to assume that re- 
spondeat superior governs both classes of cases. Cf. Whittaker v. St. Luke’s Hospital, 
supra: “The rule of respondeat superior (or if not technically that, akin to it).”” The 
importance of the distinction as a matter of analysis is emphasized in Mersey Docks, 


.etc. Trustees v. Gibbs, supra, and in Hewett v. Woman’s Hospital Aid Association, 73 


N. H. 556, 64 Atl. 190. 

“4 The injustice is still more striking when the principle is extended to hospitals 
conducted by railroads, with indirect benefit to themselves. Arkansas Midland R. 
Co. v. Pearson, 98 Ark. 399, 135 S. W. 917. See 25 Harv. L. REv. 83. This particular 
case and others like it may well be put, as the court suggests, on the ground that a 
mor ta is usually an ‘independent contractor, and hence respondeat superior does not 
apply. 

145 For a discussion of the analogous question of tort liability of municipal corpora- 
tions, see 25 Harv. L. REv. 646. The English cases holding municipal corporations 
liable in municipal functions on respondeat superior have been cited in notes 2 and 6. 

18 Wallace v. Casey Co., 132 N. Y. App. Div. 35, 116 N. Y. Supp. 394. Here the 
philanthropist was a factory-owner. 
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not represent any principle peculiar to charitable corporations; but as a 
general doctrine of agency it appears to be based on a totally fictitious 
presumption and unsupported by any sound policy.!” It is but another 
example of the tendency exhibited by courts holding the second view, to 
engraft exceptions upon the principle of respondeat superior. This view, 
however, suggests a fifth possibility, namely, that charitable corporations 
should be exempt from all tort liability to beneficiaries. The policy in 
favor of such a rule would be the one discussed above in connection with 
absolute immunity; and the objections there urged would be less strong 
here. Since there is in this country a general recognition of some im- 
munity, this delimitation of it would appear least undesirable. 





LIABILITY OF RAILROAD RIGHT OF WAY FOR LOCAL ASSESSMENTS. — 
The liability of a railroad right of way for local assessments is a matter 
upon which the authorities are not always clear. In accord with the 
weight of authority! is a recent case in Missouri, in which the right of 
way was held to be subject to an assessment for street improvements. 
Gilsonite Construction Co. v. St. Louis, Iron Mountain & Southern Ry. 
Co., 144 S. W. 1086. The contrary result in a number of cases? and the 
failure of the courts to give the exact basis of decision has produced an 
apparent conflict of authority, which, on closer examination, is rather 
a confusion resulting from differences of local law. It is clear that a 
denial of liability must rest on one of two grounds: either the statute 
is unconstitutional; or it does not in terms include the railroad right of 
way in the description of property subject to assessment. 

Almost all the cases which deny liability appear to have been decided 
on the latter ground. The frequent and misleading objection, that no 
property can be subject to a local assessment unless actually benefited, 
is referable to the fact that the statute in question usually provides in 
terms that only property benefited shall be assessed, and the tribunal 
authorized has found, as a fact, no benefit. In other cases, the courts 
have held the words of the act, such as “lot or parcel’”’* and “owner,” 
inapplicable to a right of way or the proprietor of a mere easement. 
The existence of a public policy opposed to the piecemeal sale of rail- 





17 Tt relies on a far-fetched analogy to the fellow-servant rule, and seems as re- 
grettable as that doctrine. Wallace v. Casey Co., supra, also relies upon a line of rea- 
soning somewhat similar to that discussed above, that respondeat superior is based on 
profit, and does not apply when the principal is conferring a benefit on the injured 
person. 


1 Chicago, Milwaukee & St. Paul Ry. Co. v. City of Milwaukee, 133 N. W. 1120 
(Wis.); Louisville, New Albany & Chicago Ry. Co. v. State, 122 Ind. 443, 24 N. E. 
350. See Exrtiottr, Rartroaps, 2 ed., § 786. 

2 Southern California Ry. Co. ». Workman, 146 Cal. 80, 79 Pac. 586. 

8 Village of River Forest v. Chicago & Northwestern Ry. Co., 197 Ill. 344, 64 N. E. 
364; State, etc. Co. v. City of Elizabeth, 37 N. J. L. 330; People ex rel. Davidson ». 
Gilon, 126 N. Y. 147, 27 N. E. 282. 

4 Chicago, Rock Island & Pacific Ry. Co. v. City of Ottumwa, 112 Ia. 300, 83 N. W. 


1074. 
5 City of Muscatine v. Chicago, Rock Island & Pacific Ry. Co., 88 Ia. 291, 55 N. W. 


roo. 
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roads,° or any sale whatsoever of the right of way,’ has often led to such 
a strict construction of. the statute that the property in question was 
excluded from its operation. In all these cases, the court decided a 
purely local question and left the general principle untouched. 

In a few cases where the statute clearly applied to the right of way, the 
power to levy such assessments has been the subject of decision, and 
almost uniformly sustained as constitutional. A consideration of the - 
principles underlying the power to levy special assessments adds further 
weight to the authority of these cases. It is a branch of the taxing 
power vested in the sovereign, and differs from a real tax only in the 
method of apportionment. Although in its general theory it presupposes 
peculiar benefits to the property assessed, the manner of exercise is prima 
facie a legislative concern. Only an approximate correspondence be- 
tween benefits and burden can be attained, and the subsequent fact of 
no benefit will not invalidate an act which is based on a reasonable pre- 
sumption of benefits to the property affected.® Only when the statute 
includes within its scope property which in no possible event could be 
benefited, will the judiciary feel called upon to declare that the legis- 
lature has exceeded its power.!° It cannot be maintained that a railroad 
right of way is incapable of deriving advantage from a local improve- 
ment. Where the railroad is owner of the fee, the possibility of future 
benefits is sufficient to support the assessment. No property is exempt 
from this duty by reason of the existing user." And where the railroad 
owns only a so-called easement, the situation is the same;” for this quali- 
fied proprietorship of less than the fee is, nevertheless, a right to the 
exclusive use of the surface for any purpose germane to the proper trans- 
action of the business."* Hence an improvement may always be capa- 





6 Chicago, Milwaukee & St. Paul Ry. Co. v. City of Milwaukee, 89 Wis. 506, 62 N. W. 
417. This is only a rule of policy and can be changed by express act of the legislature. 
Chicago, Milwaukee & St. Paul Ry. Co. v. City of Janesville, 137 Wis. 7,118 N. W. 182; 
Ban v. Columbia Southern Ry. Co., 117 Fed. 21. 

7 City of Boston v. Boston & Albany R. Co., 170 Mass. 95, 49 N. E. 95. This, too, 
appears to be no more than a rule of public policy, not a restriction on legislative power. 
See Gray, Lrrtations oF TAXING Power, § 1910. 

8 Heman Construction Co. ». Wabash R. Co., 206 Mo. 172, 104 S. W. 67; Louis- 
ville & Nashville R. Co. v. Barber Asphalt Paving Co., 197 U. S. 430, 25 Sup. Ct. 466. 
Contra, Allegheny City v. Western Pennsylvania R. Co., 138 Pa. St. 375, 21 Atl. 763. 

® French v. Barber Asphalt Paving Co., 181 U. S. 324, 21 Sup. Ct. 625; Louisville 
& Nashville R. Co. ». Barber Asphalt Paving Co., supra; Spencer v. Merchant, 125 
U. S. 345, 8 Sup. Ct. gaz. 

10 Norwood »v. Baker, 172 U. S. 269, 19 Sup. Ct. 187; Sears v. Street Commissioners 
of Boston, 173 Mass. 350, 53 N. E. 876. 

11 See cases supra, note 9g. 

2 Northern Pacific Ry. Co. v. City of Seattle, 46 Wash. 674, 91 Pac. 244. 

1% Elyton Land Co. v. South & North Alabama R. Co., 95 Ala. 631, 10 So. 270; 
Hollingsworth ». Des Moines & St. Louis R. Co., 63 Ia. 443, 19 N. W. 325. “The 
easement is not that spoken of in the old law books, but is peculiar to the use of a rail- 
road, which is usually a permanent improvement, a perpetual highway of travel and 
commerce. . . . The exclusive use of the surface is acquired, and damages assessed 
on the theory that the easement will be perpetual; so that ordinarily the fee is of little 
or no value.” Smith v. Hall, 103 Ia. 95, 96, 72 N. W. 427, 428. This is rather an 
“interest in the land” than an easement. See Boyce v. Missouri Pacific R. Co., 168 
Mo. 583, 590, 68 S. W. 920, 922; Kansas Central Ry. Co. ». Allen, 22 Kan. 285, 293; 
ELLIOTT, RAILROADS, 2 ed., § 938. 
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ble of enhancing the value of the right of way," and local assessments 
on such property would seem to be well within the constitutional limits 
of legislative power. 





RECOVERY OF Money LOANED TO PERSON HAVING NO LEGAL CAPAC- 
ITy TO ConTRACT. — By the early English law, a person lending money 
to another who was under a disability had no legal remedy.' But in equity 
the fiction developed that if money was advanced to an infant,’ an 
unsupported wife,’ or a lunatic, and was in fact spent for necessaries, 
the lender occupied the place of the tradesman who supplied them. 
This theory of “‘ subrogation” was recognized by text writers ® and was 
applied in several decisions in this country.’ It was even expanded to 
cover the analogous case of corporations borrowing wlira vires and expend- 
ing the proceeds in paying their legal liabilities.6 But lately the theory 
has fallen into disrepute,® and in England its application to corporations 
borrowing wltra vires has been flatly denied.’° It seems strange, there- 
fore, that a recent English decision in a case in which the lender sought 
to recover money advanced to a lunatic and used for necessaries should 
have not only: adopted the theory but carried it to its logical extreme. 
In re Beavan, [1912] 1 Ch. 196. Although the lending bank was denied 
all compensation for its services, yet it was actually permitted to recover 





14 Chatham County Commissioners v. Seaboard Air Line Ry. Co., 133 N. C. 216, 45 
S. E. 566 (stock law). In State, Paterson & Hudson River R. Co. v. City of Passaic, 
54 N. J. L. 340, 23 Atl. 945, it was found as a fact that the easement was benefited by a 
sewer. Conira, Allegheny City v. Western Pennsylvania R. Co., supra. 


1 Darby v. Baucher, 1 Salk. 278; Earle v. Peale, 1 Salk. 386. 

2 Marlow »v..Pitfeild, 1 P. Wms. 558. 

§ Harris v. Lee, 1 P. Wms. 482; Jenner v. Morris, 3 De G., F. & J. 45; Deare v. 
Souter, L. R. 9 Eq. 151. 

4 Williams v. Wentworth, 5 Beav. 325; Wentworth v. Tubb, 1 Y. & C. Ch. 171. 

5 It would seem that this doctrine of subrogation has not been applied in favor of 
one who has loaned money to a drunkard; but a recovery in quasi contracts of so 
much of the loan as has been spent for necessaries is permitted. Haneklan ». Felchlin, 
57 Mo. App. 602. See Gore v. Gibson, 13 M. & W. 623, 626; McCrillis v. Bartlett, 
8 N. H. 569, 572. 

i 3 agate Equity JURISPRUDENCE, 3 ed., § 1300; SHELDON, SUBROGATION, 
2 €d., 305. 

7 Kenyon ». Farris, 47 Conn. sro. See Walker v. Simpson, 7 Watts & S. (Pa.) 83. 
Cf. Leuppie v. Osborn, 52 N. J. Eq. 637, 29 Atl. 433. 

8 In re Cork, etc. Ry. Co., L. R. 4 Ch. 748; Blackburn Building Society ». Cunliffe, 
— & Co., 22 Ch. D. 61; Wells ». Town of Salina, 71 Hun (N. Y.) 559, 25 N. Y. 

upp. 134. 

® See In re Rhodes, 44 Ch. D. 94, 105, 107. In De Brauwere ». De Brauwere, 203 
N. Y. 460, 96 N. E. 722, the subrogation theory adopted by the court below, 69 .N. Y. 
Misc. 472, 126 N. Y. Supp. 221, was expressly rejected and the same decision reached 
on quasi-contractual grounds. See 24 Harv. L. Rev. 306; 25 Harv. L. REV. 473. 
In Skinner 2. Tirrel, 1 59 Mass. 474, 34 N. E. 692, the theory was repudiated and the 
lender denied all relief. But the case may, perhaps, be distinguished on the ground 
that the loan was made to the wife on her own credit. 

10 In re Wrexham, etc. R. Co., [1899] 1 Ch. 440. 

1 It is interesting to note that Neville, J., who decided this case, advocated as coun- 
sel the application of the subrogation doctrine to corporations borrowing wlira vires 
in the case of Jn re Wrexham, etc. R. Co., supra. 
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interest where the claims of the creditors to which it was thus subrogated 
were interest bearing. 

That a person lending money to another who is under a disability 
should have some means of recovering his advances seems obvious, for 
otherwise incapacitated people might suffer severe deprivation though 
possessed of considerable resources, for want of credit to enable them 
to supply their immediate needs. But the remedy by subrogation, be- 
sides being fictitious and circuitous, has two marked defects. If the 
borrower pays cash for his necessaries, no debt arises to which the lender 
can be subrogated; yet surely he is just as worthy of relief. If the 
borrower becomes insolvent, and the lender happens to be subrogated to 
the rights of secured creditors, he receives a wholly undeserved priority.” 
It would seem wiser, therefore, to base the lender’s right to recover on 
quasi-contractual principles, and argue that the borrower has been en- 
riched and has a duty to reimburse the person to whom this enrichment 
is due. In analogous cases, a surety on an infant’s note for necessaries 
who has paid the debt, and one who has paid a debt for necessaries at 
the infant’s request, may recover in assumpsit.” If the lender’s recovery 
is limited to money actually spent for necessaries, it can make no sub- 
stantial difference to the borrower whether his liability be for money 
borrowed or for the price of the necessaries; and the objection on which 
the early decisions rest, that the lender might encourage the. borrower 
to squander his funds, ceases to apply.” Since, moreover, the obligation 
to repay is raised by the law regardless of any contractual relation,!* 
the technical argument of the old cases that a contract, void when 
made, cannot later become binding simply because the money is spent 
for necessaries, has no force.?° 





LIABILITY OF Lessor RAILROAD FOR Acts oF LESSEE. — Unlike 
ordinary corporations, railroads are not permitted to lease their proper- 
ties to one another without express legislative assent.1_ Where a road is 
operated under an unauthorized lease, the lessee is regarded as the agent 
of the lessor, and the latter is held to strict accountability for all its 





2 Cf. In re Wrexham, etc. R. Co., supra. 

18 See In re Rhodes, supra, per Cotton, L. J., 105, per Lindley, L. J., 107; KEENER, 
Quast ConTRACTS, 19-21; WILLISTON, SALES, §§ 24, 34, 41, 48. 

4 Conn v. Coburn, 7 N. H. 368; Haine’s Admr., ». Tarant, 2 Hill Law (S. C.) 400. 

1%’ Randall v. Sweet, 1 Den. (N. Y.) 460. 

16 See Kenyon v. Farris, supra, 517; Leuppie v. Osborn, supra, 640. 

17 See Darby v. Boucher, supra; Earle v. Peale, supra. 

18 See Trainer ». Trumbull, 141 Mass. 527, 530; Im re Rhodes, supra, 105, 107. 
Cf. Sceva v. Treu, 53 N. H. 627; Sawyer v. Lufkin, 56 Me. 308. 

19 See Darby ». Boucher, supra. 

20 Even if the liability be regarded as contractual, there is no good reason why under 
the modern doctrine that such contracts are voidable rather than void, the contract 
should not cease to be voidable when the money has been expended for necessaries. 
See WILLISTON, SALES, § 24. 


1 Public service corporations, as a rule, may not lease, sell, or consolidate their 
og without legislative consent. See Noyes, INTERCORPORATE RELATIONS, 
177. 





NOTES. 727 


agent’s acts and omissions.2 Even where a lease has been expressly 
authorized, the courts have repeatedly said that public policy will not 
permit a railroad to shift its responsibilities. The courts have differed, 
however, as to how far public expediency requires them to modify the 
usual rules governing the relation between landlord and tenant.‘ The 
cases fall into three groups. A lessor is everywhere liable when some 
positive statutory duty has been omitted.® On the other hand, in prob- 
ably only two jurisdictions have the courts gone so far as to allow em- 
ployees of the lessee to look to the lessor for recompense for injuries 
occasioned by the negligence of the lessee. Between these two extremes 
the cases are in conflict,’ especially where an outsider has been injured 
by the negligence of the lessee.® 

The Supreme Court of Pennsylvania holds that the lessor is not re- 
sponsible for the lessee’s negligence. It is not surprising, therefore, 
that in a recent case in that court a lessor was not required to reim- 
butse a shipper for the loss occasioned by the unreasonable discrimina- 
tion of the lessee. Moser v. Philadelphia, H. & P. R. Co., 82 Atl. 362. 
Under Pennsylvania statutes certain shippers are entitled, upon demand, 
to siding facilities. The plaintiff in the principal case had repeatedly but 
unsuccessfully applied to the lessee to have a siding installed. Because 
of the peculiar nature of a siding, one judge dissented on the ground that 
even though the lessor was not liable for the lessee’s refusal to handle the 
plaintiff’s goods, it was, nevertheless, the lessor’s positive statutory duty 
to see that a siding was installed. The majority of the court completely 
answered this objection by pointing out that no demand was ever made 
upon the lessor. 

By thus refusing to make the lessor responsible for the lessee’s mis- 
conduct, as well in cases of discrimination as in cases of negligence, the 
court seems to have adopted the sounder view. A contrary view seems 
difficult to sustain on principle. That it is more advantageous to the 
public to have two defendants to look to instead of one, as the Georgia 
court has suggested,!® is not a legal reason why a lessor should be held 
for the acts of one who is not in any way his agent. Other courts have 
chosen a precarious footing by relying on public policy, for their argu- 
ment comes down to this, that where the legislature has found that 





2 See Railroad Co. 2. Brown, 17 Wall. (U. S.) 445, 450; VanDresser v. Oregon, etc. 
R. Co., 48 Fed. 202. 

3 See McCabe’s Admx, 2. Maysville, etc. R. Co., 112 Ky. 876, 66 S. W. 1054. 

4 See Trrrany, LANDLorp & TENANT, § 96. 

5 See Hayes ». Northern Pacific R. Co., 74 Fed. 279. A lease does not exempt a 
lessor canal company from liability for not maintaining sufficient bridges across its 
canal. Ryerson v. Morris Canal, etc. Co., 71 N. J. L. 382, 59 Atl. 20. 

6 Chicago, etc. R. Co. v. Hart, 209 Ill. 414, 70 N. E. 654; Harden ». North Carolina 
R. Co., 129 N. C. 354, 40 S. E. 184. See also 62 Cent. L. J. 181; 18 Harv. L. Rev. 
152. 

7 A lessor has been held responsible because its lessee did not stop trains at a sta- 
tion to which tickets had been sold. Pickens 2.Georgia Railroad & Banking Co., 126 
Ga. 517, 55 S. E. 171. 

8 In ten states a railroad lessor is liable for the negligence of its lessee. A contrary 
result has been reached in eleven other jurisdictions. See Noyes, INTERCORPORATE 
RELATIONS, § 219; 20 Harv. L. REV. 334. 

® Pinkerton v. Pennsylvania Traction Co., 193 Pa. St. 229, 44 Atl. 284. 

40 Green v. Coast Line R. Co., 97 Ga. 27, 24 S. E. 814. 
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public policy has justified it in authorizing a company to build a rail- 
road, public expediency does not justify it in authorizing that company 
to lease the road to another." On all ordinary legal principles, a lessee 
is not the agent of the lessor, but the holder of an estate in the property. 
The lessor is powerless to terminate the estate, or control the actions of 
the lessee. To hold a lessor railroad responsible is to make it something 
more than an involuntary surety. After the legislature has authorized a 
lease, is a court justified because the lessor once owned the railroad and 
still retains its franchise and some small future estate in the land, in 
making it, in substance, an insurer?” There is a sound distinction be- 
tween responsibility for the omission of a positive statutory duty, and 
liability for the wrongful acts of others.” 





PRIORITY OF ASSIGNEES UNDER SUCCESSIVE ASSIGNMENTS OF EQuI- 
TABLE INTEREST. — If the beneficiary of a trust fund assigns his interest 
to A. for value and A. gives no notice of the assignment to the trustee; 
and later the beneficiary purports to assign the same interest to B., 
who, having no notice of the previous assignment, gives value and 
notifies the trustee of the transaction, which party is entitled to the fund 
in the hands of the trustee?! The English cases give the second assignee 
the priority.2 New Jersey has recently adopted the English rule? Jen- 
kinson v. New York Finance Co., 82 Atl. 36 (N. J.). 

‘When A. sells a chattel to B. and then later purport: to sell the same 
chattel to an innocent purchaser, the purchaser does not get the chattel, 
for A. has no longer any chattel to sell. But when Dearle v. Hall,‘ the 
leading English case on successive assignments of equitable interests, 
was decided,® the rule of law in England was that if A. still had the 
chattel in his possession, and delivered it to the innocent second pur- 
chaser, the purchaser could keep the chattel.6 In an earlier case,’ more- 
over, much relied on in Dearle v. Hall, it had been decided under the 





1 Where the legislature has expressly limited the lessor’s liability, even these courts 
are bound by the legislature’s determination as to public policy. See Singleton v. 
South Western R. Co., 70 Ga. 460. 

2 “The subject has ‘been much discussed and some of the cases are characterized 
by lack of discrimination between liability for duties absolutely imposed by law upon 
the lessor company and duties arising from the manner of the operation of the trains.” 
Hayes v. Northern Pacific R. Co., supra, 282. 

3 Railroad Co. ». Curl, 28 Kan. 622. 


1 The cases seem to make no distinction on this point between an equitable interest 
and a chose in action. 

2, Dearle v. Hall, 3 Russ. 1; Meux v. Bell, 1 Hare 73. See Ames, Cases on TRUSTS, 
2 ed., 326, note; 1 Harv. L. REv. to. 

3’ Two previous New Jersey decisions have uniformly been cited as holding a con- 
trary doctrine, but the court in the principal case seems quite properly to distinguish 
them. Executors of Luse ». Parke, 17 N. J. Eq. 415; Kamena v. Huelbig, 23 N. J. Eq. 
78. See Cogan v. Conover Mfg. Co., 69 N. J. Eq. 358, 372, 60 Atl. 408, 414. 

4 Supra. 

5 In 1828. 

6 Edwards v. Harben, 2 T. R. 587 (1788). But cf. Twyne’s Case, 3 Coke, 80 b. 

7 Ryall v. Rowles, 9 Bligh n. s. 3775 1 Atk. 165, 1 Ves. 348 (1750). Contra, Bartlett 
». Bartlett, 3 Jur. N. 8. 284 (1857). 
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“possession, order and disposition” of the bankrupt so as to pass to his 
trustees in bankruptcy unless a former assignee had given notice to the 
debtor. In both the above cases, the first sale or assignment passed 
everything that the seller had, and the buyer or assignee was required 
to do nothing more to complete his title.’ It was simply because the 
seller retained possession of the thing sold that a second boné fide pur- 
chaser was protected. So it was not unnatural that in the case of an 
equitable interest, equity followed the existing law, and if the assignor 
could be said to retain possession over the equitable interest, then a 
second assignee who obtained possession would be protected. Where 
there are evidences of an equitable interest or a chose in action, as a 
bond or an insurance policy, it would seem that if the first assignee took 
possession of them he should be protected.!® Where such is not the case 
the nearest approach to taking possession is notification to the trustee 
or debtor of the assignment." 

Shortly after Dearle v. Hall was decided, the English law as to the 
fraudulent retention of possession of a chattel by the seller was put on a 
sounder basis,” and to-day the better rule seems to be that it is only 
evidence of fraud. So if equity had continued to follow the analogy 
of the law the better rule to-day would perhaps make failure on the 
part of the first assignee to give notice to the debtor or trustee merely 
evidence of fraud. But the principal case is in line with the present 
tendency of decisions in this country.“ To contend, as the principal 
case does, that the first assignee has been negligent and so is not entitled 
to priority would seem to beg the question.” It is, however, true that 
modern business deals largely and freely with equitable interests and 
choses in action. And it tends, perhaps, to a fairer dealing with such 
interests to have as an unvarying rule that retention of possession by 
the assignor is “conclusive evidence” of fraud. 





RATIFICATION OF UNAUTHORIZED CONTRACTS OF INSURANCE AFTER 
OccurRENCE oF Loss. — Can a policy of insurance obtained by an un- 
authorized agent be ratified by his principal after he knows of the loss? ! 
Text writers usually state broadly that such ratification is effectual.? 





8 This latter was only a dictum, as the assignee had done nothing. 

® See 19 YALE L. J. 258. 

10 Coffman »v. Liggett, 107 Va. 418, 59 S. E. 392. 

11 The doctrine of retention of possession by the seller must not be confused with 
delivery which under the old law was necessary to perfect title. See WiLLISTON, 
SALES, § 350. 

2 Martindale v. Booth, 3 B. & Ad. 498 (1832). 

18 See WILLISTON, SALES, §§ 352-404. 

™ Graham Paper Co. v. Pembroke, 124 Cal. 117, 56 Pac. 627; Lambert ». Morgan, 
110 Md. 1, 72 Atl. 407; Phillips’s Estate, 205 Pa. St. 515, 55 Atl. 213. | 

6 Negligence is the failure to do something that the law requires to be done, and 
the very question here is whether the law says that the first assignee has a duty to give 
notice. 


1 The right is sometimes expressly given by statute. Marine INsurRANCE ACT, 
1906 (6 Epw. 7, c. 41), § 86. 

2 See 2 CLEMENT, Fire INSURANCE, 481; 1 Joyce, INSURANCE, § 642; Srory, 
AGENcy, 7 ed., § 248. 
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But a recent case denies the right, and suggests that the doctrine be con- 
fined to policies procured by a bailee of goods insuring their value both 
for his own interest and “for account of whom it may concern.” Kline 
Bros. & Co. v. Royal Ins. Co., 192 Fed. 378 (Circ. Ct., §. D. N. Y.). 
Under such facts it is universally held that the bailee may recover the 
value of the policy but must hold the excess above his own interest for 
the owner of the goods.’ It has been argued that this is not ratification, 
but that the owner is entitled to the excess proceeds as a trust held for 
his benefit by the bailee.t But if the bailee has not recovered, the owner 
may sue the insurance company directly. Moreover, he may_sue the 
bailee at law. Nor does he recover as the beneficiary of the policy, 
for he is indemnified only for his own loss, and he may sue in those juris- 
dictions where only parties to the contract can maintain an action.’ 
Since he is neither a cestui que trust nor a beneficiary, he must recover 
upon the basis of a ratification of the contract made in his behalf, and it 
was so held in a recent case. Symmers v. Carroll, 134 N. Y. Supp. 170 
(N. Y., App. Div.).8 The fact that the quasi-agent happened to have 
himself an insurable interest in the property insured in most of the decided 
cases can furnish no logical ground for distinguishing them. 

Against the right of ratification is urged the principle that it is not 
allowed if it works hardship, or if exercised at a time when the contract 
itself could not be made.® There seems but slight authority for the latter 
proposition. In many cases, moreover, a contract of insurance could 
be made after lo nep-beaed upon the uncertainty of the amount of the loss." 
As to hardship/ if the insurer acted in reliance upon the quasi-agent’s 


authority, he cannot complain if ratification is equivalent to prior au- 


thority." If the quasi-agent’s lack of authority was known, the insurer 
must negotiate upon the contingency of ratification and cannot complain 
whether it occurs or not. In any case of ratification, the right of one 
party to accept or reject the contract involves speculation at the expense 
of the other party. Since the insurer may retain the premium if he has 
received it, to deny ratification would frequently mean his unjust 


’ Fire Ins. Association ». Merchants, etc. Co., 66 Md. 339, 7 Atl. 905; Home Ins. 
Co. v. Baltimore Warehouse Co., 93 U.S. 527; California Ins. Co. ». Union Compress 
Co., 133 U. S. 387, 10 Sup. Ct. 365. Some jurisdictions hold that the owner is not 
limited to the excess but is entitled to a pro raia share. Snow v. Carr, 61 Ala. 363; 
Siter ». Morrs, 13 Pa. St. 218. 

4 Robertson ». Hamilton, 14 East 522; Stillwell ». Staples, 19 N. Y. 401. 

5 Williams ». North China Ins. Co., 1 C. P. D. 757; Finney ». Fairhaven Ins. Co., 
5 Met. (Mass.) 192. 

6 Snow ». Carr, supra; Miltenberger ». Beacom, 9 Pa. St. 198. 

7 Williams ». North China Ins. Co., supra; Finney v. Fairhaven Ins. Co., supra. 

8 The contract after ratification is made with the owner, but the bailee may recover 
from the insurer since his principal is partly undisclosed 

® See 20 Harv. L. REV. 504. 

20 See Cook v. Tullis, 18 Wall. (U. S.) 332, 338; Mecnem, AcEency, § 126. These 
authorities fail to distinguish this from the intervention of rights of third parties as 
a ground for refusing to allow ratification. 

1! Cf. Seward ». Mitchell, 1 Cold. (Tenn.) 87; Supreme Assembly »v. Campbell, 17 
R. I. 402, 22 Atl. 307. 

2 Tf the incual fails to ratify, the insurer may hold the quasi-agent for all loss 
suffered thereby under the doctrine of Collen v. Wright, 8 E. & B. 647 

™ See Story, AGENCY, 7 ed., § 248. The money was paid with full Knowledge of the 
facts. There is no failure of consideration since the insurer’s performance is neces- 
sarily conditional upon ratification. 
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enrichment. But it seems immaterial that the quasi-agent has not 
paid the premium, though that is one of the grounds of decision in the 
federal case. After ratification, consideration moves from the principal; 
before that, there seems no necessity for consideration except such assent 
upon the part of the quasi-agent as may keep the insurer’s promise open. 

In England, where there may be no withdrawal until there has been 
an opportunity for ratification,“ the occurrence of the loss seems imma- 
terial to prevent it. Even if, more properly, the agreement before rati- 
fication can be revoked," the loss should not effect a revocation without 
direct communication between the parties. It is like a change in the mar- 
ket making an offer manifestly unprofitable to the offeror but not pre- 
venting acceptance by the offeree.'* Even if the acceptance of an offer 
after an uncontemplated change in the situation would be fraudulent, 
it does not follow that ratification would be, since the unratified contract 
is more permanent than an offer. Since it purports to take effect imme- 
diately, it necessarily contemplates the possibility of such a change as loss 
of the property taking place before ratification. 





SPECIFIC PERFORMANCE WITH ABATEMENT OF PURCHASE PRICE. — 
It is settled, as a general principle in equity, that where a vendor of land 
is unable to make a perfect title to all the land he has contracted to con- 
vey, the purchaser is entitled to a conveyance of such interests as the 
vendor may have, with an abatement: of the purchase price proportion- 
ate to the deficiency. It has been suggested as an explanation of this 
doctrine that the vendor, having asserted a title to the entirety, is now 
estopped to deny it.2 But the decree cannot logically be based upon 
the assumption that the interest of the vendor is the entirety of the sub- 
ject matter called for by the contract, since an abatement of the pur- 
chase money is allowed. It should be recognized that the court is, in 
fact, executing a contract the parties never made.’ The justification 
lies in the great hardship upon a purchaser if he is left to his remedy at 
law, and the comparatively slight hardship upon the vendor in compel- 
ling him to convey part of that which he has contracted to convey for a 
compensation on approximately the basis contracted for by the parties.‘ 


™% Bolton Partners ». Lambert, 41 Ch. D. 295; In re Tiedemann, [1899] 2 Q. B. 66. 

6 See g Harv. L. REV. 60. 

16 It was held in Dickinson v. Dodds, 2 Ch. D. 463, that knowledge by the offeree 
of the offeror’s intention to revoke prevented acceptance. For criticisms of this case, 
see LANGDELL, SUMMARY OF THE Law oF CONTRACTS, 245; WALD’s PoLLock, Con- 
TRACTS, 3 €d., 33. 


1 Hill ». Buckley, 17 Ves. 394; Barnes v. Woods, L. R. 8 Eq. 424. See Mortlock ». 
Buller, 10 Ves. 291, 315. The fact that there is a want of mutuality of remedy to 
such a contract has given pause to some courts. See Lawrenson v. Butler, 1 Sch. & 
Lef. 13, 18; Graham 2. Oliver, 3 Beav. 124, 128. But it has not proved an insuper- 
able objection. See Fry, Specrric PERFORMANCE oF ConTRACTs, 5 ed., §§ 474, 
475, 476. 

§ See Rudd ». Lascelles, [1900] 1 Ch. 815, 818. 

3 See Thomas v. Dering, 1 Keen 729, 746, 747; Dart, VENDors & PURCHASERS, 
7 ed., 1079; Fry, Specrric PERFORMANCE OF ConTRACTs, 5 ed., § 1268. The Scotch 
law refuses thus to make over a contract: See Stewart v. Kennedy, 15 App. Cas. 


75, 102. ; : 
4 This argument has a peculiar force in jurisdictions where in an action at law the 
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And it is conceived that the reason why the doctrine is not applied 
where the purchaser in contracting was aware of the defect ® is not that 
his knowledge defeats an estoppel, but that there is less hardship in 
denying this extraordinary relief to a purchaser with knowledge of the 
hazard attending the vendor’s ability to perform, than to a purchaser 
without such knowledge.’ And so although the defect is known, where 
the vendor assures the purchaser of his ability to procure from a third 
person the concurrence necessary to a perfect title, the balance is in the 
purchaser’s favor.” The authorities do not limit the application of the 
doctrine to cases where the deficiency is not very great.’ Where, however, 
the value of the part the vendor is unable to convey is purely conjec- 
tural, such relief would mean not only the execution of a new contract, 
but compensation at a rate substantially different from that fixed by the 
parties, and is accordingly denied.° 

A phase of this question which has given much difficulty arises where 
the vendor’s wife refuses to release her right to dower. Several courts 
have treated this as a case for specific performance with an abatement 
or indemnity.!° The purchaser has been protected in various ways. 
He has been allowed to retain or to have set aside a sufficient portion of 
the purchase money as an indemnity." Other courts deduct from the 
purchase money the present cash value” of the inchoate right to dower. 
The Wisconsin court adopted this view in a recent case. O’Malley v. 
Miller, 134 N. W. 840. By a view which has considerable support, and 
which, it is submitted, is most consonant with reason, the purchaser is 
denied specific performance with an abatement or indemnity except 
where the wife’s refusal is procured by the husband," on the ground 


that in a given case the value of the dower right is purely conjec- 





purchaser of land is not allowed damages for the loss of his bargain. Bain v. Fothergill, 
L. R. 7-H. L. 158. 

5 Castle v. Wilkinson, L. R. 5 Ch. 534; Lucas v. Scott, 41 Oh. St. 636. Contra, 
Walker v. Kelly, 91 Mich. 212, 51 N. W. 934. 

® Peeler v. Levy, 26 N. J. Eq. 330. 

7 Barker v. Cox, 4 Ch. D. 464; Wilson v. Williams, 3 Jur. N. s. 810. 

8 Hooper v. Smart, L. R. 18 Eq. 683; Burrow v. Scammell, 19 Ch. D. 175. 

® Bainbridge v. Kinnaird, 32 Beav. 346 (property subject to a contingent charge); 
Westmacott v. Robins, 4 De G., F. & J. 390 (property subject to forfeiture for breach 
of conditions); Rudd v. Lascelles, supra (property incumbered by restrictive covenants). 
See Cato ». Thompson, 9 Q. B. D. 616, 618. 

10 See Pomeroy, ConTrRACTS, 2 ed., §§ 460, 461, 462, 463. 

” Wannamaker ». Brown, 77 S. C. 64, 57 S. E. 665 (vendor entitled to interest on part 
of purchase money retained); Bradford v. Smith, 123 Ia. 41,98 N. W. 377 (vendor not 
entitled to interest on part of purchase money retained); Wilson v. Williams, supra. 
An early English case compelled the vendor to furnish indemnity at the suit of the 
purchaser. ‘Milligan v. Cooke, 16 Ves. 1. Later English cases denied this right in the 
vendor. Balmanno v. Lumley, 1 Ves. & B. 224. See Paton v. Brebner, 1 Bligh 42, 66. 
In Wilson v. Williams, supra, the court apparently followed the one and disregarded 
the other without adverting to either. A case decided since Wilson v. Williams reas- 
serts the doctrine of Balmanno v. Lumley. Bainbridge v. Kinnaird,- supra. 

2 This is computed by ascertaining the present value of an annuity for the life of 
the wife equivalent to the interest in the third of the proceeds to which her contingent 
right of dower attaches and deducting therefrom the value of a similar annuity depend- 
ing upon the joint lives of herself and husband. See Jackson ». Edwards, 7 Paige (N. Y.) 
386, 408; GIAUQUE AND McCtureE’s PRESENT VALUE TABLES, 6, 7. 

8 Woodbury v. Luddy, 14 All. (Mass.) 1; Martin ». Merrit, 57 Ind. 34. 

4 Young v, Paul, 10 N. J. Eq. 4or. 
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tural; and that such relief necessitates a departure from the bargain 
entered into by the parties so great as to work an undue hardship on the 
vendor.” 





INDIANS AND THE UNITED STATES. — On the discovery of America, the ° 
governments of the old world, to regulate among themselves the right of 
acquisition, adopted the principle that discovery should give title to 
the government under which it was made against all other European 
governments.! This principle, although vesting title to the soil in the 
nation which made the discovery, as against other European nations, 
was understood not to affect the right of the aboriginal inhabitants to 
occupancy, but merely to confer on the discoverer the exclusive right 
to purchase their lands.? By the various charters granted by the King 
of Great Britain, this title to the soil with the right of preémption was 
vested in the colonies, continued in them after the establishment of their 
independence, and was ceded by them in most cases to the federal gov- 
ernment,’ which also by the Constitution was granted the exclusive 
power to regulate commerce with the Indian tribes. The United States 
government continued to deal with the Indians by treaties, made as in 
the case of treaties with foreign nations,’ and becoming the supreme law 
of the land.6 The Indian tribes and nations were regarded as semi- 
independent communities, administering their own internal governments, 
but never from the first acknowledged as foreign states.’ In 1871 this 
semi-independence was substantially repudiated by a statute providing 
that the United States should no longer deal with them by treaty.’ 

From the earliest times, however, the Indians have been regarded as 
wards of the United States, and the tribes as domestic dependent na- 
tions over which the United States might exercise full power of guardian- 
ship. They may be governed by acts of Congress, as well as controlled 
by treaties. Their land may be disposed of without their consent and 
no question of deprivation of vested rights without due process of law is 
thereby raised." The constitutional power to regulate commerce with 
the Indian tribes applies wherever the tribes exist,” although their 
members have become citizens of a state and the commerce occurs out- 





4 Reilly v. Smith, 25 N. J. Eq. 158; Humphrey v. Clement, 44 Ill. 299. Cf. Ku- 
ratli v. Jackson, 118 Pac. 192 (Or.). The reasoning of the Pennsylvania court in Riesz’s 
Appeal, 73 Pa. St. 485, that relief is refused because of the pressure it would exert on 
the wife seems unnecessary and is not persuasive. 


1 See Johnson v. M’Intosh, 8 Wheat. (U. S.) 543, 573. 

2 See Worcester v. Georgia, 6 Pet. (U. S.) 515, 544. 

8 See Johnson v. M’Intosh, supra, 586. 

4 U.S. Const., Art. 1, § 8. See Worcester v. Georgia, supra, 580. 

5 See Holden »v. Joy, 17 Wall. (U. S.) 211, 242, 247. 

6 Fellows v. Blacksmith, 19 How. (U. S.) 366. 

7 Cherokee Nation v. Georgia, 5 Pet. (U. S.) 1. It has been held that a state may 
purchase land by treaty from the Indians, under the supervision of the United States. 
Seneca Nation v. Christie, 126 N. Y. 122, 27 N. E. 275. 

8 U. S. Rev. Srat., 1875, § 2070. 

9 See Cherokee Nation v. Georgia, supra, 17. 

10 United States ». Kagama, 118 U. S. 375, 6 Sup. Ct. rroo. 
1 Lone Wolf v. Hitchcock, 19 App. D. C. 315, aff'd in 187 U. S. 553, 23 Sup. Ct. 216. 
12 Adams v. Freeman, 50 Pac. 135 (Okl.). 
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side of the reservation." On the other hand, the United States has a 
duty to protect its wards and, as incident to that duty, has certain 
rights against third parties. It may sue to enjoin interference with In- 
dians’ fishing rights; to restrain the collection of taxes from Indians to 
whom lands have been allotted; and to set aside contracts obtained by 
fraud from Indians who are citizens of a state. In a recent case, the 
Supreme Court held that the United States could sue to cancel convey- 
ances made by Indians contrary to the statute under which the lands 
had been allotted, and that the absence of pecuniary interest in the con- 
troversy was immaterial. Heckman v. United States, 32 Sup. Ct. 424.17 
Conversely, the United States by the various Depredation Acts has as- 
sumed the responsibility for injuries committed by its wards upon third 
persons.!* 

The Indian himself is not a citizen of the United States by birth since 
not born subject to the jurisdiction thereof.!® Nor can he become a 
citizen under the general naturalization law because he does not comply 
with the color requirement.” The Dawes Act,”' however, in conferring 
citizenship upon all Indians born within the United States to whom 
lands have been allotted or who live apart from tribes and have adopted 
the habits of civilized life, has widely extended this privilege. But even 
citizenship under this act does not remove the member of an Indian 
tribe from his position, as ward of the nation.” 





RECENT CASES. 


AGENCY — NATURE AND INCIDENTS OF RELATION — FATHER’S LIABILITY 
FoR Torts or Son. — The plaintiff was injured by the defendant’s auto- 
mobile, due to its negligent operation by the defendant’s minor son. The son 
was using the car on a pleasure trip of his own without his father’s knowledge 
but pursuant to a general permission to use it. Held, that the defendant is 
liable. Stowe v. Morris, 144 S. W. 52 (Ky.). 

The court reasons that the son was the general agent of his father, because 
the machine was bought for the family pleasure and he was deriving pleasure 
from its operation. The act of driving the car plus the purpose for which it 


18 United States v. Holliday, 3 Wall. (U. S.) 407. 

14 United States v. Winans, 73 Fed. 72. 

15 United States v. Rickert, 188 U. S. 432, 23 Sup. Ct. 478. 

16 United States v. Boyd, 68 Fed. 577. 

17 The fact that the Indian grantors were not joined and that the United States was 
not suing as trustee of the legal title was held immaterial. C/. United States v. Flournoy, 
etc. Co., 71 Fed. 576. 

18 The first act guaranteed eventual indemnification. 4 U.S. Stat. at LARGE, 720, 
§ 17. This was later repealed. 11 U.S. Stat. at LARGE, 388, § 8. A later statute 
makes the United States liable when the Indian defendants are without funds and 
belong to a tribe in amity with the United States. 26 U.S.Srat. at Lance, 851, § 1. 
When the Indian offenders are unknown the United States is liable alone. United 
States v. Gorham, 165 U. S. 316, 17 Sup. Ct. 382. 

19 Elks v. Wilkins, 112 U. S..94, 5 Sup. Ct. 41. 

20 In re Camille, 6 Fed. 256. 

1 94 U.S. Stat. aT LarcE, 388, § 6. 

2 State v. Columbia George, 39 Or. 127, 65 Pac. 604. 
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was bought is thus made to determine the agency. The important question 
should be whether the son was using the machine for his own purposes. Though 
the father may derive some incidental benefit by his son’s pleasure, it is an 
argument more fictitious than real to say that the son becomes his father’s 
agent to supply himself with pleasure. It is a mere evasion of the rule that a 
parent is not liable for the torts of his child. Kumba v. Gilham, 103 Wis. 312, 
79 N. W. 325; Chastain v. Johns, 120 Ga. 977, 48 S. E. 343. Where the son 
has a general permission to drive the family horse, the father has been held not 
liable. Maddox v. Brown, 71 Me. 432. And it has become well settled that 
an automobile is not per se a dangerous machine. Daily v. Maxwell, 152 Mo. 
App. 415, 133 S. W. 351; Cunningham v. Castle, 127 N. Y. App. Div. 580, 
111 N. Y. Supp. 1057. On facts similar to ‘those of the principal case the 
opposite result has been reached. Doran v. Thomsen, 76 N. J. L. 754, 71 Atl. 
296; Maher v. Benedict, 123 N. Y. App. Div. 579, 108 N. Y. Supp. 228. Contra, 
Daily v. Maxwell, supra. 


AGENCY — RATIFICATION OF UNAUTHORIZED CONTRACTS — CONTRACT OF 
INSURANCE RATIFIED AFTER OCCURRENCE OF Loss. — A contract of insurance 
was made by an unauthorized agent on behalf of the plaintiff but the premium 
was not paid. Held, that ratification after loss is ineffectual. Kline Bros. & 
Co. v. Royal Ins. Co., 192 Fed. 378 (Circ. Ct., S. D. N. Y.). 

A shipowner insured himself as “carrier, or for account of whom it may con- 
cern” upon a cargo of goods and after a total loss collected the amount of the 
policy. The owner of the cargo sued him for the money remaining after his 
loss as carrier was covered. Held, that the suit is a ratification and the plaintiff 
may recover. Symmers v. Carroll, 134 N. Y. Supp. 170 (N. Y., App. Div.). 
See NOTES, p. 729. 


AMBASSADORS AND CONSULS — RIGHT OF CONSUL TO BE APPOINTED AD- 
.MINISTRATOR OF FOREIGN DECEDENT’s EsTaTE. — Under the most favored 
nation clause in a treaty, an Italian consul applied for letters of administration 
upon the estate of a deceased Italian. The treaty with the most favored nation 
provided that the consul might “intervéne in the possession, administration, . 
and judicial liquidation of the estate” of a deceased citizen of his nation “for 
the benefit of creditors and legal heirs.” Held that granting letters of ad- 
ministration to the public administrator is not error. Rocca v. Thompson, 32 
Sup. Ct. 207. 

The question here involved is cy inasmuch as at least two other 
treaties have a like provision. TREATY WITH SPAIN OF JULY 3, 1902, Art. 
XXVIII, 33 U. S. Stat. at LARGE 2120; CONVENTION WITH GREECE OF DEC. 
2, 1902, Art. XI, 33 U. S. Stat. at LARGE 2129. This decision has settled 
the law on the point against the weight of authority in the state courts. Jn re 
Wyman, 191 Mass. 276, 77 N. E. 379; Carpigiant v. Hall, 55 So. 248 (Ala.); 
Matter of Scutella, 145 N. Y. App. Div. 156, 129 N. Y. Supp. 20. Contra, 
Matter of Logiorato, 34 N. Y. Misc. 31, 69 N. Y. Supp. 507. It is the duty of 
an American consul only to deliver up the effects of the deceased to his legal 
representative. U. S. Rev. Srat., 1878, § 1709. Since every state has the 
control over the administration of estates within its territories, it would seem 
that the treaty should expressly state the fact, if this right is to be ceded. 
Lanfear v. Ritchie, 9 La. Ann. 96. See 5 Moore, Dic. Int. Law, 123. In 
other treaties it has been expressly stipulated. TREATY WITH PERU OF AUG. 31, 
1887, Art. XXXIIT, 25 U. S. Stat. at LARGE, 1461. Moreover, the corre- 
spondence between the parties to the treaty with Italy shows that the consul 
was not meant to have the right of administration, since the Italian ambassa- 
dor requested a change to that effect and was answered that such a change 
was impracticable on account of the large amount of territory covered by one 
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consul. See 5 Moore, Dic. Int. Law, 122-123. The technical meaning of 
the word “intervene” is to come into a proceeding already instituted, and it is 
entirely reasonable to assume that all that was meant to be given was a right 
to come in and represent absent heirs or creditors. Cf. Succession of Rabasse, 
47 La. Ann. 1454. 


BANKRUPTCY — PRopERTY PAssING TO TRUSTEE — Lire INSURANCE POLI- 
cies. — A bankrupt had a policy of insurance on his life which had no cash 
surrender value. The Bankruptcy Act, § 70a (5), provides “that when any 
bankrupt shall have any insurance policy which has a cash surrender value 
payable to himself, his estate, or personal representatives, he may . . . pay 
or secure to the trustee the sum so ascertained and stated, and continue to 
hold, own and carry such policy . . ., otherwise the policy shall pass to the 
trustee as assets.” Held, that the policy does not pass to the trustee. In re 
Judson, 192 Fed. 834 (C. C. A., Second Circ.). 

For a discussion of the principles involved, see 24 Harv. L. REv. 317. 


BANKRUPTCY — STATE BANKRUPTCY AND INSOLVENCY LAws — EFFECT OF 
NATIONAL BANKRUPTCY LAw on StaTE Laws. — The National Bankruptcy 
Act, § 46, provides that a farmer cannot be forced into involuntary bank- 
ruptcy. Held, that a farmer may be forced into involuntary bankruptcy 
under a state law. Lace v. Smith, 82 Atl. 268 (R. L.). 

For a discussion of the principles involved, see 22 Harv. L. REV. 547. 


Brtts AND Notes — NEGoTIABILITY — NoTE REcITING ITS CONSIDERA- 
TION TO BE A CONDITIONAL SALE. — A note recited that its consideration was 
the sale of a chattel, the title to which was to remain in the seller until the note 
was paid, the risk of loss to be upon the buyer, the maker to furnish security 
when demanded, and if the maker disposed of any of his property, the payee 
to have the right to declare the note due. Held, that this note is not negotia- 
ble. Molsons Bank v. Howard, 21 Ont. Wkly. Rep. 278. 

To be negotiable a note must be unconditional and certain in time. Hartley 
v. Wilkinson, 4 M. & S. 25; Mahoney v. Fitzpatrick, 133 Mass. 151. A recital 
in a note of the consideration for which it was given does not make its promise 
conditional. Hereth v. Meyer, 33 Ind. 511; Siegel v. Chicago, etc. Bank, 131 Ill. 
569, 23 N. E. 417. But if the consideration is stated to be an executory prom- 
ise to be performed before or at maturity, then the maker’s promise is con- 
ditional. Hodges v. Hall, 5 Ga. 163; Fletcher v. Thompson, 55 N. H. 308. In 
a conditional sale with the risk of loss on the seller, there is in substance, as in 
form, an executory contract, the seller to perform when the price is paid, and 
hence the recital of this on a note makes its promise conditional. Sloan v. 
McCarty, 134 Mass. 245. But if the risk of loss is on the buyer, the so-called 
conditional sale is in substance an executed sale with a mortgage back, and the 
maker’s promise is absolute. Chicago Ry. Equipment Co. v. Merchants’ Bank, 
136 U. S. 268, 10 Sup. Ct. 999. The decision in the principal case would, 
therefore, be based more properly on the ground that the provisions allowing 
the payee to declare the note due upon certain conditions make the time of 
payment uncertain. First National Bank v. Bynum, 84 N. C. 24; Carrol, etc. 
Bank v. Strother, 28S. C. 504, 6S. E. 313. Also, the promise to give additional 
security, a promise to do something other than pay money, may perhaps make 
the note non-negotiable. Holliday State Bank v. Hoffman, 85 Kan. 71, 116 Pac. 
239. Contra, Dowie v. Joyner, 25 S. C. 123. 


Brits oF PEACE — Common Issues As BAsis FOR Equity JURISDICTION. — 
Several persons sued a telephone company in tort for removing tele- 
phones from their premises. The company filed a bill in chancery to have 
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the suits enjoined and its liability determined in equity. Held, that the 
bill (uttsa) be dismissed. Cumberland Tel. & Tel. Co. v. Williamson, 57 So. 
559 (Miss. 

This case abrogates in Mississippi Pomeroy’s doctrine of multiplicity of 
suits, adopted in Whilock v. Yazoo & Mississippi Valley R. Co., 91 Miss. 779, 
45 So. 861. It rehabilitates Tribette v. Illinois Central R. Co., 70 Miss. 182, 
12 So. 32. See 25 Harv. L. REV. 559. 


CHARITIES AND TRUSTS FOR CHARITABLE Uses — RIGHTS AND LIABILITIES 
OF CHARITABLE ORGANIZATIONS — DANGEROUS CONDITION OF PREMISES. — 
A licensee was injured by a spring gun on the premises of the defendant, a 
charitable corporation. Held, that the defendant is not liable. Hill v. Presi- 
dent, etc. of Tualatin Academy and Pacific University, 121 Pac. gor (Or.). See 
NOTES, p. 720. 


CHATTEL MORTGAGES — RECORDING AND REGISTRY — WHAT CREDITORS 
ARE PROTECTED. —A state statute provided that no mortgage should be 
valid against creditors until lodged for record. Subsequent creditors had no 
notice of an unrecorded chattel mortgage, but secured no lien on the mort- 
gaged property. Held, that the mortgage is valid as against the creditors. 
Holt v. Crucible Steel Co., U. S. Sup. Ct., Apr. 1, 1912. 

The extent to which statutes such as that in the principal case protect 
those who become creditors of the mortgagor without notice of a prior un- 
recorded chattel mortgage varies in different states. Some courts give the 
mortgagee precedence over all creditors who have obtained no property inter- 
est in the mortgaged chattel before the recording of the mortgage. Over- 
street v. Manning, 67 Tex. 657, 4S. W. 248. The lien acquired by attachment 
is such an interest. Wicks v. McConnell, 102 Ky. 434, 43 S. W. 205. And 
creditors of a deceased insolvent debtor have been held to have the requisite 
interest in his property. Currie v. Knight, 34 N. J. Eq. 485. Contra, Folsom 
v. Peru Plow & Implement Co., 69 Neb. 316, 95 N. W. 635. Another view 
requires merely that the creditor secure judgment against the debtor and 
execution upon the property, even though this be done after the recording of the 
mortgage. Thompson v. Van Vechten, .27 N. Y. 568. Cf. Jones v. Graham, 
77 N. Y. 628. And not even this is required when the circumstances make 
such procedure impossible. Skilton v. Codington, 185 N. Y. 80, 77 N. E. 790. 
A third view postpones the mortgage to all subsequent claims acquired without 
notice of it. Dempsey v. Pforzheimer, 86 Mich. 652, 49 N. W. 465. This most 
conforms to the letter of the statute and to its purpose, the protection of credi- 
ors who rely upon the apparent assets of their debtor. The effect of notice to 
the creditor is not involved in the principal case. 


CHosEs In ACTION — MANNER AND EFFECT OF ASSIGNMENT — PRIORITY 
or Notice To OsLicor: EFFECT IN CASE OF SUCCESSIVE ASSIGNMENTS OF 
EQuITABLE CHOSE IN AcTION. — The beneficiary of a trust fund assigned 
part of the fund to A., who failed to give notice of the assignment to the trustee. 
The beneficiary later assigned all his right, title and interest in the fund to B., 
who was ignorant of the previous assignment. It did not clearly appear 
whether B. made any inquiries of the trustee, but he notified the trustee of his 
assignment. Held, that B. is entitled to priority. Jenkinson v. New York 
Finance Co., 82 Atl. 36 (N. J.). See Nores, p. 728. 


ConFiict oF LAws — PERSONAL JURISDICTION — ForREIGN ENFORCEMENT 
oF STATUTORY LIABILITY OF STOCKHOLDERS FOR DEBTS or INSOLVENT Cor- 
PORATION. — The statutory receiver of an insolvent Minnesota corporation 
brought suit in Wisconsin to enforce the double liability of stockholders of 
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the corporation. Held, that the suit is maintainable. Converse v. Hamilton, 
32 Sup. Ct. 415. 
For a discussion of the principles involved, see 23 Harv. L: REv. 37. 


CONSTITUTIONAL Law — DvE Process or LAw — LIABILITY OF RAILROAD 
Ricut oF Way To LocaL AssESSMENT. — A city levied a special assessment 
for street improvements on adjacent property including the railroad right of 
way. Held, that this does not deprive the railroad of property without due 
process of law. Gilsonite Construction Co. v. St. Louis, Iron Mountain & 
Southern Ry. Co., 144 S. W. 1086 (Mo.). See Notes, p. 723. ; 


CONSTITUTIONAL Law — DvE Process or Law — OWNER CHARGED WITH 
ContTRACTOR’s Dests In DEFAULT OF REQUIRING BOND FOR THEIR PAYMENT. 
— A statute provided that every owner should take from a person contracting 
for the construction of his ditch or canal a bond for the payment of all debts 
for labor, materials, provisions, or goods of any kind, incurred in carrying on 
the work, or the owner should be liable for debts so contracted. The plaintiff 
sued an owner under this statute on an account for fodder, clothing, provisions, 
and other supplies furnished to a contractor. Held, that the statute is un- 
—" Bolin Co. v. North Platte Valley Irrigation Co., 121 Pac. 22 
Wyo.). 

In general the due process clause renders unconstitutional any taking of 
property from one person to pay the debts of another. See Camp v. Rogers, 44 
Conn. 291, 297; Jones v. Great Southern Fireproof Hotel Co., 86 Fed. 370, 388. 
In some special relations, it may not be unreasonable under the police power 
to hold one sponsor for another’s obligations. Thus liability can be imposed on 
initial carriers for damages caused by connecting carriers. Adlantic Coast 
Line R. Co. v. Riverside Mills, 219 U. S. 186, 31 Sup. Ct. 164. Landlords can 
be made responsible for the unpaid water rents of tenants. City of East Grand 
Forks v. Luck, 97 Minn. 373, 107 N. W. 393. Wherever sub-contractors are 
given a direct mechanic’s lien, independent of the contractor, the owner is like- 
wise charged with another’s debt. But this is by reason of the equity binding 
his property to answer for labor or materials that have directly enriched it. 
Davis v. Alvord, 94 U. S. 545; Foster v. Dohle, 17 Neb. 631, 24 N. W. 208. 
See 25 Harv. L. Rev. 274. Personal liability within the same limits has been 
upheld. Hart v. Boston, etc. R. Co., 121 Mass. 510. But a statute similar to 
that in the principal case has been held unconstitutional, though confined to 
debts for which a lien could be given. Gibbs v. Tally, 133 Cal. 373, 65 Pac. 
970. At least that result is unimpeachable where, as here, the benefit of the 
goods supplied accrued not directly to the property but to the contractor’s 
ordinary business equipment. Cf. McCormick v. Los Angeles City Water 
Co., 40 Cal. 185; Perrault v. Shaw, 69 N. H. 180. 


Contracts — Suits By THIRD PrErsons NoT PARTIES TO CONTRACT — 
AcTION BY PEDESTRIAN AGAINST STREET RAILWAY FOR BREACH OF ITS CoN- 
TRACT WitH City TO KEEP SIDEWALKS IN Repair. — A street railway com- 
pany agreed to keep a sidewalk in repair as one of the terms upon which the 
city granted the use of a street. The sidewalk became out of repair, in con- 
sequence of which the plaintiff was injured. Held, that she can recover damages 
from the company. Jenree v. Metropolitan Street Ry. Co., 121 Pac. 510 (Kan.). 

Even in jurisdictions which permit a beneficiary to sue upon a contract, it 
is held that the contract must be primarily intended for his benefit. New 
Orleans St. Joseph’s Association v. Magnier, 16 La. Ann. 338. But if the bene- 
ficiary has a legal or equitable claim against the promisee for the advantage 
which the promisor has agreed to confer, no such primary intent is necessary. 
Lawrence v. Fox, 20 N. Y. 268. Acity owes no duty to its citizens to maintain 
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a given water pressure. Van Horn v. City of Des Moines, 63 Ia. 448, 19 N. W. 
293; Wright v. City Council of Augusta, 78 Ga. 241. So the fact that a house- 
holder is incidentally benefited by a contract between a water company and 
the city is held insufficient to permit recovery for losses due to the company’s 
failure to maintain the agreed pressure. Molt v. Cherryvale Water & Mfg. Co., 
48 Kan. 12, 28 Pac. 989; Becker v. Keokuk Waterworks, 79 Ia. 419, 44 N. W. 
694. Contra, Gorrell v. Greensboro Water Supply Co., 124 N. C. 328, 32 S. E. 
720. Some recent cases regard maintenance of pressure as within the public 
duty of a water company. Guardian Trust & Deposit Co. v. Fisher, 200 U. S. 
57, 26 Sup. Ct. 186; Mugge v. Tampa Waterworks Co., 52 Fla. 371, 42 So. 81. 
But as repairing a sidewalk is obviously not within a street railway’s public 
calling, and as there is no evidence of misfeasance, the decision in the principal 
case can be sustained only on a beneficiary theory. As the city owes a legal 
duty to each pedestrian to keep the highway in repair, the case properly falls 
into the class where intent to benefit the beneficiary is immaterial. See City 
of Brooklyn v. Brooklyn City R. Co., 47 N. Y. 475, 485; McMahon v. Second 
Avenue R. Co., 75 N. Y. 231, 237. 


CoRPORATIONS — CAPITAL, STOCK, AND DiIviDENDS — Suit CONTESTING 
OwnersuHIP OF Stock. — An intestate died in Maryland owning stock in a 
Washington corporation. The local administrator in Washington filed a bill 
against the corporation to have his name placed on the corporate books as 
the owner of this stock, and se:ved the Maryland administrator by publication. 
Held, that jurisdiction over the foreign administrator has been acquired. 
Gamble v. Dawson, 120 Pac. 1060 (Wash.). See NorEs, p. 719. 


CrrmInaAt LAW — SENTENCE — PowWER OF CourRT TO SUSPEND ITs Impo- 
SITION OR ITS ENFORCEMENT. — A court postponed the sentence of a convicted 
prisoner and at a later term sentenced her to prison. Held, that she is legally 
imprisoned. Gehrmann v. Osborne, 82 Atl. 424 (N. J., Ct. Ch.). 

A court provided in its sentence that execution of the same should be sus- 
pended during good behavior. The defendant was at liberty for a longer period 
thereafter than the term imposed by the sentence. Held, that the defendant 
can be made to serve out his term although the provision for suspension is 
void. Daniel v. Persons, 74 S. E. 260 (Ga.); Fuller v. State, 57 So. 806 (Miss.). 

The question of the inherent power of a court to suspend the pronounce- 
ment of sentence or to stay its enforcement has produced a great variety of 
authorities. See note to State v. Abbott, 33 L. R. A. N.S. 112. The exercise 
of either by the court has been objected to as an encroachment on the pardon- 
ing power of the executive. People v. Blackburn, 6 Utah 347, 23 Pac. 7509. 
I. A statute expressly authorizing the formeg has been held unconstitutional for 
that reason. People v. Cummings, 88 Mich. 249, 50 N. W. 310. Another case, 
however, supports such a statute on the ground that an indefinite postpone- 
ment of judgment is not a pardon, as it does not blot out guilt. People ex rel. 
Forsyth v. Court of Sessions, 141 N. Y. 288, 36 N. E. 386. And some courts 
regard this power as inherent in the court regardless of statutes. People ex 
rel. Forsyth v. Court of Sessions, supra; State v. Crook, 115 N. C. 760, 20S. E. 
513. Courts not recognizing the power generally hold that an indefinite sus- 
pension deprives the court of jurisdiction to sentence later. United States v. 
Wilson, 46 Fed. 748; People v. Allen, 155 Ill. 61,39 N. E. 568. II. The power to 
stay the execution of a sentence once imposed has been generally denied. See 
State v. Abbott, 87 S. C. 466, 469, 70 S. E. 6, But the power to enforce it 
after such a stay has been frequently upheld. State v. Abbott, supra; Neal v. 
State, 104 Ga. 509, 30 S. E. 858. Contra, Re Webb, 89 Wis. 354, 62 N. W. 177. 
The number of cases seems to indicate a strong feeling on the part of the trial 
judges that they have power to suspend both sentence and execution, 
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INDIANS — Ricut oF UNiTep StaTES TO SUE TO CANCEL CONVEYANCES 
MADE BY INDIANS CONTRARY TO STATUTE. — The United States by its Attor- 
ney General brought suit to cancel certain conveyances, made by Indians, of 
lands allotted to them under a statute which provided that such lands should 
be inalienable. Held, that the United States has capacity to sue. Heckman 
v. United States, 32 Sup. Ct. 424. See NoTEs, p. 733. 


Injunctions — Acts RESTRAINED — RETENTION OF PuBLIC OFFICE BY 
CiammaNT AcQgutrinG Possession Forcisty.—A constitutional provision 
consolidating two municipalities provided that the old charter of one of them 
should govern, as far as applicable, until the adoption of a new charter. The 
supreme court held the latter, first invalid, and then valid. Between the two 
decisions, the plaintiff was elected assessor under the old charter. One month 
after the second decision, and while the plaintiff continued to act, the defend- 
ant, claiming to be assessor under the new charter, forcibly deprived the 
plaintiff of the rooms and books of the assessor. Held, that the plaintiff is 
entitled to an injunction against their retention by the defendant. Arnold v. 
Hilts, 121 Pac. 753 (Colo.). 

Quo warranto is the appropriate remedy to try title to public office. King 
v. Mayor of Colchester, 2 T. R. 259. So, generally, such title cannot be deter- 
mined in chancery proceedings. People v. District Court, 29 Colo. 277, 68 
Pac. 224. However, on analogy to the jurisdiction of equity to enjoin a con- 
tinuing trespass to tangible property, a claimant of an office should be sub- 
ject to be enjoined from interfering with the one in possession of the office 
until the title has been tried at law. This is clearly true when the plaintiff is 
the de jure officer. Poyntz v. Shackelford, 107 Ky. 546, 54S. W. 855. Similarly, 
if he is the de facto officer. Seneca Nation of Indians v. Jimeson, 62 N. Y. 
Misc. 91, 114 N. Y. Supp. 401. Or if the defendant is primd facie not entitled 
to the office. Hotchkiss v. Keck, 86 Neb. 322, 125 N. W. 509. So, even though 
the court expresses no opinion as to the plaintiff’s right to the office. Rhodes v. 
Driver, 69 Ark. 606, 65S. W. 106. The court can make the injunction perpetual, 
if the rights of the parties are clear. Elliott v. Burke, 113 Ky. 479, 68 S. W. 
445. An injunction will issue, though the plaintiff had previously ousted the 
defendant from possession. Scott v. Sheehan, 145 Cal. 691, 79 Pac. 353. But 
some courts, without determining the rights to the office, mandatorily enjoin, 
as in the principal case, a retention of possession which was taken by force. 
Brady v. Sweetland, 13 Kan. 41; Blain v. Chippewa Circuit Judge, 145 Mich. 
59, 108 N. W. 440. This extension is not warranted by the analogy of tres- 
pass to tangible property and appears unnecessary under the circumstances 
of the principal case. 

oe 


INSANE PERSONS — LIABILITY IN CONTRACT— RECOVERY OF MONEY 
ADVANCED TO Lunatic. — A depositor became insane. The bank arranged 
with his son to continue the account and permit the son to draw checks as his 
father’s agent. At the time of the lunatic’s death, there was a considerable 
overdraft, which had been used to pay creditors for necessaries. Held, that the 
bank is subrogated to the interest-bearing claims of these creditors, although it 
cannot recover directly either the money loaned or compensation for services. 
In re Beavan, [1912] 1 Ch. 196. See Notes, p. 725. 


INTERSTATE COMMERCE — CONTROL BY CONGRESS — RELATION OF FEDERAL 
EmpLoyers’ Liapitity Act TO INTRASTATE COMMERCE. — The plaintiff’s 
intestate, employed by the defendant to switch cars moving in interstate and 
intrastate commerce indiscriminately, was killed while moving an intrastate 
train. Held, that the plaintiff may recover under the federal Employers’ 




















RECENT CASES. 741 


Liability Act. Behrens v. Illinois Central R. Co., 192 Fed. 581 (Dist. Ct., E. D. 
La.). 
The court feels that the fact that the usual and ordinary employment of 
the decedent included interstate commerce gave him a status of one engaged 
in interstate commerce and so kept him continuously under the protection of 
the federal act. Another court has said, however, that an employee might 
well be subject to the act while engaged in interstate but not while engaged 
in intrastate commerce. See Colasurdo v. Central R. of New Jersey, 180 Fed. 
832, 837. The few cases under the act seem to rest its applicability upon the 
character of the work in which the employee was engaged when injured. Zikos 
v. Oregon R. & Navigation Co., 179 Fed. 893; Taylor v. Southern Ry. Co., 178 
Fed. 380. The recent decision of the Supreme Court, in holding that it is not 
essential that the train doing the injury should be interstate, seems to look 
merely to the work of the injured employee. Second Employers’ Liability 
Cases, 32 Sup. Ct. 169. The Act of 1906 was declared unconstitutional be- 
cause it applied to intrastate employees. Employers’ Liability Cases, 207 U. S. 
463, 28 Sup. Ct. 141. The construction maintained in the principal case 
would bring the scope of the present act extremely close to that of its 
predecessor. 


INTERSTATE COMMERCE — WuaT ConstiTUTES INTERSTATE COMMERCE — 
INTRASTATE JUNCTION RAILWAY HANDLING Cars FOR INTERSTATE SHIPMENT. 
— A short railway, wholly within a state, switched with its own motive power 
on through bills of lading interstate carload freight from one trunk line to 
another, and from the trunk lines to the consignee’s sidings. The trunk lines 
paid the railway by the car. Held, that the railway is subject to the provisions 
of the Interstate Commerce Act. United States ex rel. Attorney General v. 
Union Stockyard & Transit Co., 192 Fed. 330 (Commerce Ct.). 

A shipment is interstate if the shipper intends a single consignment from 
one state to another. Cutting v. Florida Ry. & Navigation Co., 46 Fed. 641. 
See 20 Harv. L. REv. 652. That one of the connecting carriers participating 
is wholly within one state does not relieve it from interstate obligations. The 
Daniel Ball, 10 Wall. (U. S.) 557; Norfolk and Western R. Co. v. Pennsylvania, 
136 U. S. 114, 10 Sup. Ct. 958. This is true even though local bills of lading 
are issued for the shipment. Houston Direct Navigation Co. v. Ins. Co. of 
North America, 89 Tex. 1, 32 S. W. 889; Texas & Pacific Ry. Co. v. Railroad 
Commission of Louisiana, 183 Fed. 1005. But cf. United States ex rel. Inter- 
state Commerce Commission v. Chicago, etc. R. Co., 81 Fed. 783. Intrastate 
terminal companies handling interstate trains are within the act. Southern 
Pacific Terminal Co. v. Interstate Commerce Commission, 219 U. S. 408, 31 
Sup. Ct. 279. Upon facts substantially similar to those in the principal case 
the federal Safety Appliance Act has been held applicable. Union Stock 
Yards Co. v. United States, 169 Fed. 404; Belt Ry. Co. v. United States, 168 
Fed. 542. It has been suggested that that act is to be construed more broadly, 
because it regulates, not business, but mechanical instrumentalities with a 
view to the safety of workmen. See United States v. Colorado & N. W. R. Co., 
157 Fed. 321, 330. And before the amendment of 1906 the Commerce Act 
was thought to apply to a railroad within a state only when it handled inter- 
state shipments under a common arrangement for continuous carriage. United 
States v. Geddes, 131 Fed. 452; Cincinnati, etc. Ry. Co. v. Interstate Commerce 
Commission, 162 U.S. 184, 16 Sup. Ct. 700. The amendment makes the two acts 
define interstate railroads in the same terms. The principal case gives them a 
similar scope. 


PARTNERSHIP — Ricuts, Duties, AND LiAsBitiTtes oF PARTNERS INTER 
Se — Ricut oF PARTNER TO MAINTAIN TROVER FOR UNAUTHORIZED SALE 
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OF PARTNERSHIP Property. — A. and B. were co-partners. B., without the 
knowledge, consent, or authority of A., sold all the partnership property to C. 
Held, that A. may maintain trover against B. and C. Weiss v. Weiss, 133 N. Y. 
Supp. 1021 (Sup. Ct.) 

One tenant in common cannot generally sue his co-tenant in trover for with- 
holding use of the common property, since each has a right to possession. 
Bohlen v. Arthurs, 115 U. S. 482, 6 Sup. Ct. 114. See Brown v. Hedges, 1 Salk. 
290. Fora destruction of the chattel trover lies: Herrin v. Eaton, 13 Me. 193. 
In this country, the action is usually allowed even in the case of a sale by a 
co-tenant. White v. Osborne, 21 Wend. (N. Y.) 72; Goell v. Morse, 126 Mass. 
480. But see Mayhew v. Herrick, 7 C. B. 229, 246. Whether the purchaser 
from the co-tenant is liable in trover is a question which has produced a con- 
flict, but on principle it seems that each has been guilty of conversion in assum- 
ing to own the chattel and to deal with it as his own. Weld v. Oliver, 38 Mass. 
559. Contra, Osborne v. Schenck, 83 N.Y. 201. Co-tenants, however, have no 
authority to sell the common property, whereas each partner may sell all the 
firm assets. See Wilson v. Reed, 3 Johns. (N. Y.) 175, 179; Mabbett v. White, 
12 N. Y. 442. On this ground courts have held that one partner cannot sue 
another in trover for a sale of firm property. Montjoys v. Holden, Litt. Sel. 
Cas. (Ky.) 447; Mason v. Tipton, 4 Cal, 276. This reasoning seems insuff- 
cient, since the authority, as between the partners, is to sell only for partner- 
ship purposes. But the wrong is to the partnership. Homer v. Wood, 11 Cush. 
(Mass.) 62. Trover may prove inadequate, as there is no assurance that the 
fraudulent partner is not owed more by the firm than the damages from the 
wrong. See Sweet v. Morrison, 103 N. Y. 235, 241, 8 N. E. 396, 398. These 
rights can be adjusted satisfactorily only by an accounting in equity. See 
PARSONS, PARTNERSHIP, 4 ed., 304. 


Powers — INTENTION TO ExEcuTE SpEcIAL Power. — The testatrix had 
a testamentary power of appointment among her children. By her will she 
gave, devised, bequeathed, and appointed her residuary real and personal 
estate (including all property over which she had a power of appointment) to 
trustees to pay debts and stand possessed of the residue in trust for her husband 
for life and then for her children equally. Held, that the power is not exer- 
cised by the will. Re Sanderson, 106 L. T. 26 (Eng., Ch. D., Feb. 9, 1912). 

In order to exercise a testamentary power a will must, at common law, con- 
tain a sufficient reference to the power to show an intention to exercise it. The 
use of the verb “appoint,” especially when coupled with the express inclusion, 
in a general gift, of “all property over which I have a power of appointment,” 
would undoubtedly be a sufficient reference in the case of a general power. 
See In re Richardson’s Trusts, L. R. 17 Ir. 436, 443. Such words also show 
an intention to execute a special power. In re Mayhew, [1901] 1 Ch. 677. 
But other parts of the will may tend to negative this intention. Thus putting 
the appointed property in a common fund with other property and providing 
for its conversion is not consistent with an intention to execute a special power. 
In re Weston’s Settlement, [1906] 2 Ch. 620. So also if the gift is to others as 
well as to the objects of the power, or provides for payment of debts. Ames v. 
Cadogan, 12 Ch. D. 868. The English judges have differed as to whether these 
considerations outweigh the effect of the word “appoint.” In re Swinburne, 
27 Ch. D. 696; In re Cotten, 40 Ch. D. 41. The present case is one of the strictest. 


Rartroaps — Lrapriity oF Lessor RAILROAD FOR UNREASONABLE D1s- 
CRIMINATION By LESSEE.—In an action of trespass for unreasonable dis- 
crimination in not granting the plaintiff siding facilities, the defendant cor- 
poration pleaded that prior to the alleged discrimination it had turned the 
entire management and control of its railroad over to another corporation 
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under a long lease authorized by the state, and that the discrimination was 
practised by the lessee alone. Held, that the plaintiff cannot recover. Moser 
v. Philadelphia, H. & P. R. Co., 82 Atl. 362 (Pa.). See Notes, p. 726. 


RESTRAINT OF TRADE — SHERMAN ANTI-TRusT LAw — REGULATION OF 
Monopo.ty. — The defendant Terminal Railroad Association of St. Louis, 
owned by eight of twenty-four competing railroads, was a combination of inde- 
pendent terminal systems. By reason of topographical conditions, complete 
control over all possible terminal facilities was obtained. The terminal com- 
pany consistently made arbitrary charges. The United States brought a bill 
in equity to enforce the provisions of the Sherman Act. Held, that the terminal 
association be not dissolved, if, (1) it admit any existing or future railroad to 
joint ownership and control, (2) provide for use of the terminal facilities on 
reasonable terms to railroads, and (3) cease its practices of arbitrary charges. 
United States v. Terminal R. Association of St. Louis, 32 Sup. Ct. 507. See 
NOTES, p. 717. 


RULE AGAINST PERPETUITIES — TIME OF VESTING TOO REMOTE: WHETHER 
VESTING WILL BE ACCELERATED. — A testator left the residue of his estate to 
trustees, the same to vest in his grandchildren when the youngest of his living 
or after-born grandchildren arrived at the age of forty. An after-born grand- 
child was the youngest, and arrived at the age of twenty-one. The testator’s 
children were still living. Held, that the grandchildren are not yet entitled to 
the estate. Barker v. Eastman, 82 Atl. 166 (N. H.). 

This case is the result of a former decision under the same will. Edgerly v. 
Barker, 66 N. H. 434, 31 Atl. 900. It was there decided that this limitation to 
the grandchildren was not void, and the court expressed the opinion that the 
property would vest in the grandchildren when the youngest arrived at twenty- 
one, which would be at a period not too remote. See Edgerly v. Barker, 66 
N. H. 434, 475, 31 Atl. goo, 916. Though this event has happened, yet ‘the 
court in the principal case states that the property will not vest until the 
youngest grandchild attains forty, or the children of the testator die, whichever 
event happens first. No other court has followed the New Hampshire rule 
as to remoteness. Cf. Hussey v. Sargent, 116 Ky. 53, 75 S. W. 211. See 
9 Harv. L. REv. 242. 


SALES — CONDITIONAL SALES — EFFECE ON SELLER’S TITLE OF TRANSFER 
oF Notes GIVEN FoR Price. — A seller sold an automobile on condition that 
title should remain in him until the promissory notes given for the price should 
be paid. The seller transferred the notes to the plaintiff, who, on the notes 
not being paid, sued in replevin for the automobile. Held, that the plaintiff 
can recover. Zederman v. Thomson, 121 Pac. 609 (N. M.). 

For a discussion of the principles involved, see 25 Harv. L. REv. 462. 


SPECIFIC PERFORMANCE — PARTIAL PERFORMANCE WITH COMPENSATION — 
REFUSAL OF WIFE TO RELEASE INCHOATE RIGHT oF Dower. — In a suit for 
specific performance, the plaintiff joined the defendant’s wife who was not a 
party to the contract. Held, that she is a proper party, for if she refuses to 
release dower and the plaintiff elects to accept partial performance with com- 
pensation, her inchoate right of dower must be valued and deducted from the 
purchase price. O’Malley v. Miller, 134 N. W. 840 (Wis.). See Notes, p. 731. 


TraDE Unions — InpucING WorKMEN TO LEAVE OTHERWISE THAN BY 
STRIKE — PAYMENT OF MONEY TO Non-UNION EmpPLoyvess. — The officials 
of a labor union ordered a strike to force the employer to recognize the union. 
Members of the union paid non-union employees bonuses to induce them to 
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leave the employment. Held, that the employer is entitled to an injunction. 
Tunstall v. Stearns Coal Co., 192 Fed. 808 (C. C. A., Sixth Circ.). 

For a discussion of the principles involved, see 20 Harv. L. REv. 267, 444; 
21 Harv. L. Rev. 635; 22 Harv. L. REv. 234. 


Trusts — Fottow1inc Trust Property — Cestul’s RIGHTS WHEN TRUS- 
TEE Buys PRoperTY PARTLY witH Trust Funps. — The plaintiff gave her 
husband money to be used in part payment of the purchase price of land, there 
being an agreement that title was to be taken in the plaintiff. The husband 
took the title in his own name and incurred debts after the purchase. Held, 
that the plaintiff is not entitled to payment out of the proceeds of the land as 
against her husband’s creditors. Miller v. McLin, 143 S. W. 1008 (Ky.). 

Where a wife provides the entire purchase price of land to which her hus- 
band takes title, he holds it in trust for her. Wright v. Wright, 242 Ill. 71, 89 
N. E. 789. When trust funds are mixed with the trustee’s own money, and 
invested in a res, the decisions vary regarding the cestui’s rights. The prevail- 
ing view is that there is, as against general creditors, a trust of an undivided 
share in the proportion in which the trust money contributed to the purchase. 
Faylor v. Faylor, 136 Cal. 92, 68 Pac. 482; Mayer v. Kane, 69 N. J. Eq. 733, 
61 Atl. 374. Some states allow this only when the cestui stipulated for a dis- 
tinct interest in the res. Leary v. Corvin, 181 N. Y. 222, 73 N. E. 984; Mc- 
Gowan v. McGowan, 14 Gray (Mass.) 119, The cases are numerous to the 
effect that when the mixed fund is deposited in a bank to the trustee’s ac- 
count, the cestwi has an equitable charge on the res before the general cred- 
itors receive anything. Jn re Hallett’s Estate, 13 Ch. D. 696; National Bank 
v. Insurance Co., 104 U. S. 54; City of Lincoln v. Morrison, 64 Neb. 822, 90 
N. W. 905. This view has been reached in some states only when the trust 
property can be traced into some specific res. Lowe v. Jones, 192 Mass. 94, 78 
N. E. 402. But since the trustee should not be allowed to make any profit from 
manipulating the trust money, on principle it seems that the cestui should 
have the option of a charge, or a trust of a proportionate part of the res. This 
view has some authority. Greene v. Haskell, 5 R. I. 447; Bitzer v. Bobo, 39 
Minn. 18, 38 N. W. 609. Cf. Crawford v. Jones, 163 Mo. 577, 63 S. W. 838. 
See 2 Harv. L. Rev. 28; 19 Harv. L. Rev. 511. The cases make no distinc- 
tion between subsequent and prior creditors, such as is relied on in the prin- 
cipal case to vary the general rule. 


& 

VENDOR AND PURCHASER — REMEDIES OF VENDOR — ENFORCEABILITY OF 
ImpitieD LIEN WHEN STATUTE OF LimITATIONS Bars Dest. — A. conveyed 
land to B., taking a note for the price. The note remaining unpaid, A.’s repre- 
sentative instituted suit to enforce a vendor’s implied.lien. The Statute of 
Limitations had run on the note. Held, that the lien may not be enforced. 
Shaylor v. Cloud, 57 So. 666 (Fla.). 

A vendor of real estate who conveys without stipulating for security has 
usually an implied equitable lien on the property conveyed to secure the 
purchase price. Mackreth v. Symmons, 15 Ves. Jr. 329; Acton v. Waddington, 
46 N. J. Eq. 16, 18 Atl. 356. Contra, Ahrend v. Odiorne, 118 Mass. 261. - It 
may be enforced at any time when an action might be brought on the debt. 
Graves v. Coutant, 31 N. J. Eq. 763. Even if the debt is barred by some tech- 
nical defense, as infancy or coverture, the lien is good. Crampton v. Prince, 
83 Ala. 246, 3 So. sto. Cf. Smith v. Henkel, 81 Va. 524. See 2 WARVELLE, 
VENDORS, 2 ed., § 706. It has been held that the same is true of the Statute of 
Limitations, on the ground that the statute only bars the legal remedy and that 
the principle that a lien subsists after the debt is barred applies here. Hood 
v. Hammond, 128 Ala. 569, 30 So. 540; Baltimore & Ohio R. Co. v. Trimble, 51 
Md. 99. Other courts argue that since the lien is but an incident of the debt 
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it cannot survive its principal. Borst v. Corey, 15 N. Y. 505; Waddell v. Car- 
lock, 41 Ark. 523. Where the seller retains title his security outlives the debt. 
Evans v. Johnson, 39 W. Va. 299, 19 S. E. 623; Phillips v. Adams, 78 Ala. 225. 
And where he conveys, expressly reserving a lien in the deed, courts have 
held likewise, regarding the transaction as an informal mortgage. Hull’s 
Admr. v. Hull’s Heirs, 35 W. Va. 155, 13 S. E. 49; Coles v. Withers, 33 Grat. 
(Va.) 186. Contra, Chase v. Cartright, 53 Ark. 358, 14 S. W. 90. But since 
equity has discretion in limiting equitable rights, it seems proper in 
the case of an implied lien, which is so closely connected with the legal debt, 
to apply the analogy of the legal Statute of Limitations, and the weight of 
authority supports this view. See 2 Jones, Liens, § 1099; 2 WARVELLE, 
VENDORS, 2 ed., § 709. But see Woop, Limitations, 3 ed., § 232. 


WATERS AND WATERCOURSES — APPROPRIATION AND PRESCRIPTION — 
REASONABLENESS OF METHOD OF APPROPRIATION. — The plaintiff appro- 
priated a certain portion of the flow of a river by means of a water-wheel. A 
subsequent appropriator built a dam which so backed up the water that there 
was no longer current enough to run the water-wheel. Held, that the plaintiff 
cannot recover. Schodde v. Twin Falls Land and Water Co., U. S. Sup. Ct., 
Apr. 1, 1912. 

By decision and by constitutional provision water-rights in Idaho must be 
determined by the doctrine of prior appropriation. Drake v. Earhart, 2 Idaho 
750, 23 Pac. 541; IpaHo Consr., Art. 15, § 3. By this doctrine the right of 
the first appropriator for a beneficial use is unquestionable. Coffin v. Left 
Hand Ditch Co., 6 Colo. 443; Morris v. Bean, 146 Fed. 423. The method of 
appropriation must be a reasonably economical one. Barnes v. Sabron, 10 
Nev. 217; Court House, etc. Co. v. Willard, 75 Neb. 408, 106 N. W. 463. Yet 
methods ordinarily used are upheld as reasonable, even though wasteful. 
Barrows v. Fox, 98 Cal. 63, 32 Pac. 811; Rodgers v. Pitt, 129 Fed. 932. The 
principal case involves the question whether a method is unreasonable merely 
because it necessitates preserving the present height of the water. Previous 
authority would seem, on the whole, to negative this proposition. Cf. Cascade 
Town Co. v. Empire Water and Power Co., 181 Fed. 1o11. See Proctor v. Jen- 
nings, 6 Nev. 83, 90. But cf. Natoma Water and Mining Co. v. Hancock, 101 
Cal. 42, 35 Pac. 334. Later comers ought not to be allowed to force a prior 
appropriator to use very expensive methods of obtaining water. The use by 
him of a common method, like a water-wheel, can hardly be regarded as un- 
reasonable. Yet unless it be so regarded, the decision of the principal case 
seems inconsistent with the appropriation theory. 


WATERS AND WATER Courses — TipAL WATERS — NATURE OF STATE’S 
TITLE TO TipE-FLOwED Lanps. — The state granted to the plaintiff railroad 
certain tide-flowed lands. Held, that the State Land Board should be en- 
joined from selling the lands to another to construct improvements in aid of 
navigation thereon, since the state has such an interest as can be passed to a 
private person. Corvallis & E. R. Co. v. Benson, 121 Pac. 418 (Or.). 

For a discussion of the principles involved, see 18 Harv. L. REV. 341. 


Wits — Construction — ConDITION NoT TO Contest Wit1t.—A will 
provided that if any beneficiary entered suit to break it he should have five 
dollars only and his share should be divided among others. The plaintiff, one 
of the beneficiaries, unsuccessfully contested probate on the ground of forgery. 
Held, that there is no forfeiture. Rouse v. Branch, 74 S. E. 133 (S. C.). 

In England it has been held that no public policy forbids enforcing a condi- 
tion forfeiting a devise for contesting the testator’s competency. Cooke v. 
Turner, 15 M. & W. 727. As to personalty, however, a contest based on prob- 
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able cause will not be allowed to work a forfeiture. Powell v. Morgan, 2 Vern. 
90; Morris v. Burroughs, 1 Atk. 399. But this applies only when there is no 
gift over. Cleaver v. Spurling, 2 P. Wms. 526; Stevenson v. Abington, 11 Wkly. 
Rep. 935. In this country, the tendency is to hold the condition valid without 
distinction between realty or personalty or as to gifts over. Thompson v. 
Gaut, 14 Lea (Tenn.) 310; Matter of Estate of Hite, 155 Cal. 436, ror Pac. 443. 
Accordingly several courts have said that the law puts no restriction on a tes- 
tator’s right to make his bounty conditional upon abstention from litigation. 
Donegan v. Wade, 70 Ala. 501; Matter of Estate of Garcelon, 104 Cal. 570, 38 
Pac. 414. Others, on the ground of public policy, to prevent wrongdoers in 
cases of undue influence or incompetency from dictating such terms as to 
stifle investigation, have arbitrarily construed all conditions not to apply to 
contests based on probable cause. Jackson v. Westerfield, 61 How. Pr. (N. Y.) 
300; Friend’s Estate, 209 Pa. St. 442, 58 Atl. 853. Whether or not this encroach- 
ment on freedom of disposition is warranted to its full extent, it would seem, as 
held in the principal case, to be justifiable in cases of alleged forgery, where . 
the social interest is more obvious. But cf. Moran v. Moran, 144 Ia. 451, 123 
N. W. 202. 


WITNESSES — COMPETENCY AS TO PARTICULAR MATTERS — COMPETENCY 
oF HusBAND AND WIFE TO BASTARDIZE IssuE.— A husband’s petition for 
annulment of marriage having been granted, the wife filed a cross-petition for 
the support of a child, conceived before marriage but born thereafter. The 
husband offered to testify that he was not the father of the child. Held, that 
he is not a competent witness. Palmer v. Palmer, 82 Atl. 358 (N. J., Ct. Ch.). 

Originally, the testimony of husband and wife to non-access for the purpose 
of bastardizing the wife’s issue was admissible, but required corroboration in 
certain cases. Parish of St. Andrew v. Parish of St. Bride, 1 Sess. Cas. K. B. 
117. See King v. Reading, Cas. t. Hardw. 79, 82. Lord Mansfield altered the 
rule to one of incompetency. See Goodright v. Moss, 2 Cowp. 591, 594. In 
this form it became well established both in England and in America. King 
v. Sourton, 5 A. & E. 180; Egbert v. Greenwalt, 44 Mich. 245, 6 N. W. 654; 
Tioga County v. South Creek Township, 75 Pa. St. 433. The recent English 
cases, however, show some tendency to restore the earlier law. In re Year- 
wood’s Trusts, 5 Ch. D. 545. But see Aylesford Peerage, 11 App. Cas. 1, 9. 
Furthermore the rule, if still in existence in England, is restricted to children 
begotten as well as born after marriage, which qualification does not exist 
in America. Poulett Peerage, [1903] App. Cas. 395; Rabeke v. Baer, 115 
Mich. 328, 73 N. W. 242. In the principal case, the marriage having been an- 
nulled, the child would, in any event, be illegitimate at common law. Plant 
v. Taylor, 7 H. & N. 211. See Zule v. Zule, 1 N. J. Eq. 96, 100. A New Jersey 
statute, however, legitimizes the issue of annulled marriages. Laws oF N. J. or 
1907, Cc. 216, § 1, cl. vi. The court is probably correct in holding that the 
rule, as laid down in America, applies to this situation. The strongest argu- 
ment in favor of the rule, the unfairness to the child of permitting its parents 
to deprive it of its legal status seems as applicable here as elsewhere. But the 
rule itself is anomalous, and the arguments in its support are insufficient. See 
3 WicMoRE, EVIDENCE, § 2064. 
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THE OrIGIN AND GROWTH OF THE AMERICAN CoNnsTITUTION. By Hannis 
Taylor. Boston: Houghton Mifflin Company. 1911. pp. xiii, 676. 


The sub-title describes this book as “an historical treatise in which the 
documentary evidence as to the making of the entirely new plan of federal 
government embodied in the existing Constitution of the United States is, for 
the first time, set forth as a complete and consistent whole.”’ The words “the 
entirely new plan” in this sub-title are an allusion to Alexis de Tocqueville’s 
statement, quoted on p. 2, that our present Constitution is based “upon a 
wholly novel theory which may be considered a great discovery in modern 
political science. . . that the Federal Government should not only dictate 
but should execute its own enactments.” 

It is the view of this book, expressed emphatically in very many places, 
that for this great discovery the world is indebted to an anonymous pamphlet 
by Pelatiah Webster, a well-educated merchant of Philadelphia. The pam- 
philet in question is reprinted in the appendix (p. 526), where it receives from 
Mr. Taylor the sub-title of ‘The epoch-making draft of Pelatiah Webster, of 
February 16, 1783, in which is embodied the first draft of the existing Con- 
stitution of the United States.” It ought to be read. It contains many 
suggestions, some of which have not been followed. There is, for example, a 
suggestion that Congress should be aided by a chamber composed of merchants 
—a view that may or may not have connection with Pelatiah Webster’s own 
mercantile occupation. There is also a suggestion that in an emergency Con- 
gress should choose “‘a dictator who should have and exercise the whole power 
of both houses till such time as they should be able to concur in displacing him.” 
There is also a suggestion that 


“‘ every person whatever, whether in public or private character, who shall by public vote or 
overt act disobey the supreme authority, shall be amenable to Congress, shall be summoned 
and compelled to appear before Congress and, on due conviction, suffer such fine, imprison- 
ment, or other punishment as the supreme authority shall judge requisite.” 


Obviously Pelatiah Webster laid little emphasis on the division of powers into 
legislative, executive, and judicial; and obviously, too, he had no objection to 
bills of attainder and the like. Yet it would be a mistake to suppose that the 
whole of the pamphlet is composed of such matter as the extracts just now 
given. At the beginning are passages quite in harmony with the provisions 
ultimately inserted in the Constitution. The difficulty is in proving that in 
these matters Pelatiah Webster had priority. 

Mr. Taylor does not appear to appreciate this difficulty fully. His readers, 
if acquainted with the subject, open his book with the impression that Febru- 
ary 16, 1783, was a rather late date for anyone to form views indicating the 
inadequacy of the Articles of Confederation and the necessity of creating a 
central government of larger power. Bancroft has taught that at least ever 
since the appearance of Thomas Paine’s Common Sense, in 1776, such ideas 
were common property.' Certain it is that such views were elaborated before 
February 16, 1783. That is clear from an examination of the writings of Alex- 
ander Hamilton — writings into which it is peculiarly worth while to look, 
because Hamilton, besides being a thinker of originality, was long General 
Washington’s secretary, and as an incident of that service heard and read the 
views of many. On September 3, 1780, even before the Articles of Confedera- 
tion had gone into effect, Hamiltcn wrote: 





1 History of the Constitution, Vol. I, p. 10. , 
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“The fundamental defect is a want of power in Congress. It ec > hardly worth while to show in 
what this consists, as it seems to be universally acknowledged 
He proceeded to particularize that the Coitabiaaiion “gives the power of the 
purse too entirely to the State Legislatures ”’; and then he suggested “calling 
immediately a Convention of all the States” and granting to Congress ‘“‘com- 
plete sovereignty in all that relates to war, peace, trade, finance, . . . duties, 
. . . coining money,” etc.2 The details are much the same as those which 
are found in Pelatiah Webster’s pamphlet of 1783, and they should be care- 
fully examined by anyone interested in this question of priority. 

All that Mr. Taylor says in his text (p. 192) as to this paper of Hamilton’s 
is that Hamilton 


‘was one of the first to entertain the thought, even though he did not express it publicly, that 
a Federal Convention should be called for the purpose of making an entirely new Constitution,” 


with the foot-note: 


“See his private letter to James Duane of Sept. 3, 1780, referred to in Gaillard Hunt’s Life 
of James Madison, 108.” 

The paper by Hamilton was indeed a letter; but it is of consequence neverthe- 
less, when one is discussing originality and priority, and, besides, a glance at 
the document shows clearly enough that to dismiss it as a mere private letter 
is to move rather alertly. The letter covers twenty-seven printed pages. It 
was written by Hamilton when secretary of General Washington. It was 
addressed to James Duane, Member of Congress — later a member of the 
Federal Constitutional Convention. It suggested, among other things, matters 


’ on which immediate action was wished by General Washington, and on which 


prompt action was in fact had. In short, it was a document meant to be used 
for public purposes. It may not have been seen by Pelatiah Webster; but 
Congress was sitting in Philadelphia, and as to Pelatiah Webster, according 
to an authority quoted by Mr. Taylor (p. 163, n. 1), 


“it is a matter of tradition that members of Congress . . . were in the habit of passing the 
evening with him, to consult him upon financial and political concerns.” 


Again, as Mr. Taylor emphasizes the distinction between manuscript and 
print, it is worth noticing that in a paper — one of a series entitled The Conti- 
nentalist — published by Loudon’s New York Packet Company, Hamilton, 
under date of August 30, 1781, repeated that 
“it is necessary to augment the powers of the Confederation,” and that there must be“ through- 
out the United States” taxes “granted to the F ederal Government in perpetuity, and, if Congress 
think proper, to be levied iby. their own collectors,” for the reason that: “The great defect of 
the Confederation is, that it gives the United States no property; or, in other words, no revenue, 
nor the means of acquiring it, inherent in themselves and independent of the pleasure of the 
different members. And power without revenue, in political society, is a name. 

Mr. Taylor seems not to cite this paper. 

Still again, on July 21, 1782, the New York Resolutions for a General Con- 
vention of the States, probably written by Hamilton,‘ showed a public move- 
ment before the date of Pelatiah Webster’s pamphlet. 

Further, on January 27 and January 28, 1783, Hamilton, as member of 
Congress, made speeches in favor of the collection of taxes by the Federal 
Government.5 

Finally, on February 12, 1783, — four days before the date assigned to Pela- 
tiah Webster’s pamphlet, — Congress, in accordance with a committee report 
said to have been presented on January 25 by Hamilton, passed a resolution 
in favor of 


“the establishment of permanent and adequate funds to operate generally throughout the 
United States, to be collected by Congress. 





2 Hamilton’s Works, Lodge’s 1904 ed., Vol. I, p. 213. 8 Ibid., p. 261. 
4 Ibid., p. 291. , & [bid., pp. 299-301. 6 Ibid., p. 301. 
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It is true that Mr. Taylor thinks that at a considerably earlier date than 1783 
Pelatiah Webster entered upon the scene, not with a plan of government, but 
with a suggestion of a general convention for the framing of a new Constitution. 
In the Madison Papers, in a statement made apparently late in the life: of 
James Madison, it is written: 

‘A resort to a general convention to remodel the Confederacy was not a new idea. It had 
entered at an early date into the conversations and speculations of the most reflecting and 
foreseeing observers of the inadequacy of the powers allowed to Congress. In a pamphlet 
published in May, 1781, at the seat of Congress, Pelatiah Webster, an able though not con- 
spicuous citizen, . . . remarks that ‘the authority of Congress at present is very inadequate 
to the performance of their duties; and this indicates the necessity of their calling a conti- 
nental convention, for the express purpose of ascertaining, defining, enlarging, and limiting, the 
duties and powers of their Constitution.” 7 

Madison, it seems, afterwards struck out the words “an able.”® Mr. Taylor 
interprets Madison as saying that, among the early suggesters of a conven- 
tion, the author of the pamphlet “was the first” (p. 27), and apparently knows 
nothing of the possible change in Madison’s estimate of Pelatiah Webster. As 
to the pamphlet, Bancroft says: ® 


“Not by Pelatiah Webster, as stated by Madison. . . . First: at a later period, Webster 
collected his pamphlets in a volume, and this one is not among them; a disclaimer which, under 
the circumstances, is conclusive. Secondly: the style of this pamphlet of 1781 is totally unlike 
the style of those collected by Pelatiah Webster. My friend F. D. Stone of Philadelphia was 
good enough to communicate to me the bill for printing the pamphlet; it was made out against 
William Barton and paid by him. Further: Barton from time to time wrote pamphlets, of 
which, on a careful comparison, the style, language, and forms of expression are found to corre- 
spond to this pamphlet published in 1781. Without doubt it was written by William Barton.” 


Mr. Taylor does not reprint this pamphlet and does not quote Bancroft, but 
says (p. 27, n. 1): 

“No attention should be paid to Bancroft’s vain attempt to discredit Madison’s statement. 
History of the Constitution, Vol. I, p. 24, n. 3. Apart from Madison’s great accuracy and 
Bancroft’s well-known inaccuracy stands the fact that the call of 1781 was a natural part of 


Pelatiah Webster’s initiative as now understood. Madison was on the ground and knew the 
facts; Bancroft’s inference is based on flimsy hearsay nearly a century after the event.” 


As Mr. Taylor’s title page emphasizes his intention that this book be regarded 
as “an historical treatise,” this review has been confined to describing Mr. 
Taylor’s chief contention and to indicating that in this book Mr. Taylor has 
hardly succeeded fully in his attempt to convince readers of Pelatiah Webster’s 
right to something like canonization. One thing is certain, namely, that when 
Alexander Hamilton framed the plan which he presented to the Federal Con- 
stitutional Convention in 1787, he personally had no need to go to Pelatiah 
Webster’s pamphlet of 1783 for the ideas which Alexander Hamilton himself — 
acting principally, it may be, as a skilful transcriber of views widely prevalent 
— had reduced to writing in 1780. 





THE INDIVIDUALIZATION OF PUNISHMENT. By Raymond Saleilles, With an 
introduction by Gabriel Tarde. Translated by Rachel Szold Jastrow. 
With an introduction by Roscoe Pound. Boston: Little, Brown and 
Company. 1911. pp. xliv, 322. 


This book is the fourth of the foreign treatises in the modern Criminal 
Science Series now being translated into English and published under the 
auspices of the American Institute of Criminal Law and Criminology. It con- 
sists of a series of popular lectures delivered before the College of Social Science 





7 Elliot’s Debates, 1845 ed., Vol. V., p. 117. 
8 Documentary History of the Constitution, 1900 ed., Vol. ITI, p. 796 g. 
9 History of the Constitution, Vol. I, p. 24, n. 3. 
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at Paris in 1898. While the present translation is from the second edition in 
1908, the text of the lectures remains substantially unchanged. As stated by 
the author, when beginning the preparation of the second edition, he 
“decided to retain the chapters which had their initiative ten years ago, and to look upon them 
somewhat as an expression of the period, as reflecting a phase of legal thought; for therein lies 
their value. In themselves they may now have but slight value; as an historical document, 
they may still be of use.” 
As an exposition of the current thought of the time with respect to crime and 
its treatment, the present translation will be of much service to all interested 
in the scientific improvement of the criminal law. The value of the book is 
greatly enhanced by the suggestive introduction by Professor Pound, who 
points out that after all the movement for individualization in the criminal 
law is but a phase of the general movement for individualizing the application 
of all legal rules; that in the criminal law the aim should be to achieve what 
has been achieved in our courts of equity, a system of legal individualization. 
The first chapter is devoted to a statement of the problem. This is followed 
by a history of punishment, which while rather general and cursory, is suffi- 
cient, considering the author’s purpose. Then comes a review and criticism 
of the various schools of criminology; the classic school; the neo-classic school 
and individualization based upon responsibility; the Italian school and indi- 
vidualization based upon formidability. This review of the position of the 
various schools is illuminating, and in reasonably brief compass gives the 
reader a good general notion of the situation. Two chapters are devoted to 
the doctrine of responsibility, and responsibility and individualization, in 
which he discusses the position of the classic school and its doctrine of free will 
and the position of the Italian school and its theory of determinism, and then 
proposes a mediating view, namely: Responsibility as the basis of punishment 
and individualization as the criterion of its application. 
“The conception of punishment implies responsibility. One must believe in responsibility 
in order that a measure taken against an offender shall be a punishment. But the application 
of punishment is no longer a matter of responsibility but of individualization. It is the crime 
that is punished; but it is the consideration of the individual that determines the kind of treat- 
ment appropriate to his case.” 
The remaining chapters are devoted to a system of legal, judicial, and ad- 
ministrative individualization based upon the mediating view thus announced. 
In the application of the penalty the latent and potential criminality as well 
as the criminality actually manifested by action should be considered. The 
treatment to be applied should be based upon a consideration of what the 
offender is, as well as upon a consideration of what he has done; thus requiring 
that the criminal law should seek to develop and strengthen moral character 
as well as regulate and punish conduct. E. A. G. 





CAPTURE IN WAR ON LAND AND SEA. By Hans Wehberg. Translated from 
Das Beuterecht im Land- und Seekriege. With an introduction by John 
M. Robertson. London: P. S. King and Son. 1911. pp. xxxv, 210. 


The principle of naval warfare permitting a belligerent to seize an enemy’s 
shipping, though privately owned, and this not to aid in carrying on the opera- 
tions of war, but merely to enrich the captured state, has long been under 
attack. Dr. Wehberg has written in the present volume an exhaustive argu- 
ment against this law of prize. Somewhat the larger portion of the work is 
given to exposition and analysis of the present law in regard to capture of both 
private and public property on land and on sea. One feels, however, that this 
is but introductory to the argumentative portion of the work. 

The author says that the rule is anomalous, as private property is on land 








BOOK REVIEWS. 751 


2 
subjected only to the necessities of war, while the character of the law of prize 
is plainly indicated by the fact that most powers assign prize money in whole 
or in part to the crew of the capturing vessel; and argues that as war has come 
to be recognized as creating “legal relations” between states and not between 
individuals, it should follow that on sea as on land the property rights of an 
enemy’s subject should be violated only in case of military necessity. To the 
fact that the law of capture at sea really applies to enemies’ commerce as dis- 
tinguished from mere property, Dr. Wehberg replies that while the enemy’s 
merchant marine may be crippled its commerce may be preserved by the use 
of neutral shipping, and examines the experience of a long series of wars to 
demonstrate that the exercise of this right of capture has never been decisive 
of any war, and is not necessarily indicative of the result. 

Mr. Robertson in the introduction joins with great emphasis in Dr. Weh- 
berg’s position that England, which has been the leading supporter of the law 
of prize, is, because of its great shipping interests, the most interested inits 
abolition. Mr. Robertson also feels that the step he advocates would check the 
tendency to excessive armaments and would tend to prevent warfare. Indeed, 
he advocates the abolition of the law of prize as an agreement to be made in 
connection with an agreement limiting armaments. 

Though we may not feel as strongly as do Dr. Wehberg and Mr. Robertson 
that the retention of the law of prize is plainly indefensible and clearly con- 
trary to the selfish interest of England, we are nevertheless indebted to them 
for a forceful presentation of the considerations in favor of the traditional posi- 
tion of the United States of America. A. R. G. 





NEUTRALIZATION. By Cyrus French Wicker. London: Oxford University 
Press. 1911. pp. Viii, gr. 


This small volume is divided into four parts: I. Analysis of permanent 
neutrality; II. Treaties of neutralization; III. Effects of neutralization; 
IV. The United States and neutralization. A bibliography is appended. The 
book is readable and interesting. For present purposes the most important 
passages are those in which it is pointed out that neutralization is not in- 
consistent with fortification and defense, that the United States can fortify the 
Panama Canal, and that the neutralization of the Panama Canal is a matter 
to which as yet only a small part of the world has assented (pp. 2, 43-47, 54, 
57, 80). There is also a suggestive discussion of a possible neutralization of the 
Philippines (pp. 83-88). One small slip has been discovered — a misstatement 
of the position taken by Austria when Bismarck threatened a breach of the 
neutrality of Luxembourg (p. 8), but at a later place (p. 62) it is properly said 
that Austria joined Great Britain in protest,’ and at any rate a small slip as 
to history does not essentially detract from the value of the book as a clear 
and rational discussion of a timely topic. 





PRINCIPLES OF THE CONSTITUTIONAL LAw OF THE UNITED STATES. By Westel 
W. Willoughby. New York: Baker, Voorhisand Company. 1912. pp.1, 576. 


This is an abridgment of the author’s two-volume treatise, entitled The 
Constitutional Law of the United States, which was reviewed in the HARVARD 
Law ReEvIEw, vol. 24, p. 587. The abridgment has been made so skilfully 
that it is, like the original work, interesting and well-proportioned: There 





1 Wheaton’s International Law, Atlay’s ed., § 422 a. 
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is adequate citation of authorities. The abridgment is, indeed, such a useful 
book that even a reader of the larger werk would do well to read this one also, 
either by way of introduction or by way of review. 





THE Laws OF ENGLAND. By the Right Honorable the Earl of Halsbury and 
other lawyers. London: Butterworth and Company. Rochester, N. Y.: 
Lawyers’ Codperative Publishing Company. 


Vol. XVIII. Intoxicating Liquors to Libel and Slander. 1g11. pp. ccxix, 
746, 63. 

Vol. XIX. Lien to Malicious Prosecution. 1911. pp. ccviii, 702, 50. 

Supplement to Vols. I to XVII. 10911. pp. lvii, 353. 

Vol. XVIII contains articles on Intoxicating Liquors (including licensing, 
offenses, and reformatories: 172 pages); Judgments (47 pages); Juries (47 
pages); Land improvement (30 pages); Land tax (23 pages); Landlord and 
Tenant (270 pages); Libel and Slander (144 pages). 

Vol. XIX contains articles on Lien (32 pages); Limitation of Actions (160 
pages); Literary and Scientific Institutions (20 pages); Loan Societies (10 
pages); Local Government (160 pages); Lunatics (142 pages); Magistrates 
(130 pages); Malicious Prosecution and Procedure (31 pages). 

The Supplement brings the citation of statutes and cases in the articles con- 
tained in the first seventeen volumes down to October 12, rgrt. 

A glance at the contents of these volumes will show their importance and 
value. While some of the articles are of merely British interest, others, like 
the valuablé articles on Judgments, Landlord and Tenant, Libel and Slander, 
Limitation of Actions, and Malicious Prosecution, are for the benefit of the 
American as well as of the English lawyer. These, like all the articles, have 
been put into the hands of competent authors, and are well done. These two 
volumes contain also articles of great interest to the student of government, 
economics, and sociology. Such are, for instance, the articles on Intoxicating 
Liquors, Land Tax, Local Government, Lunatics, and Magistrates. The 
article on Local Government, for instance, gives a clear idea of the condition 
of local government throughout England; and has this advantage over ordi- 
nary books on local government, that it cites statute or case for each statement. 

As the work progresses it becomes possible to state with increasing emphasis 
the success of the projectors in maintaining the high quality of the articles. 

J. H. B. 





THE ORIGIN OF THE ENGLISH CONSTITUTION. By George Burton Adams. 
New Haven: Yale University Press. London: Henry Frowde. Oxford 
University Press. 1912. pp. xii, 378. 


HANDBOOK ON THE Law oF JupictAL PrecepDENTS. By Henry Campbell 
Black. St. Paul: West Publishing Company. 1912. pp. xv, 768. 


An ANALYSIS OF SNELL’S PRINCIPLES OF Equity. By E. E. Blythe. London: 
Stevens and Haynes. 1912. pp. xx, 248. 


CoMPARATIVE LEGAL PHILOSOPHY APPLIED TO LEGAL INstITUTIONS. By 
Luigi Miraglia. Translated by John Lisle. With an introduction by 
Albert Kocourek. Boston: The Boston Book Company. 1912. pp. xl, 
793+ 


Crmmnat RESPONSIBILITY AND SoctaL CONSTRAINT. By Ray Madding 
McConnell. New York: Charles Scribners’ Sons. 1912. pp. vi, 339. 














BOOK REVIEWS. 753 


Tue GENIUS OF THE Common Law. By The Right Honorable Sir Frederick 


Pollock, Bart. New York: The Columbia University Press. 1912. pp. 
vii, 141. 


ARGUMENT OF THE HONORABLE ELIHU ROOT BEFORE THE NorTH ATLANTIC 
Coast FISHERIES ARBITRATION TRIBUNAL. Edited by James B. Scott. 
Boston: The World Peace Foundation. 1912. pp. cli, 523. 


THE DISTINCTIONS AND ANOMALIES ARISING OUT OF THE EQUITABLE DOCTRINE 


OF THE LecaL Estate. By R. M. P. Willoughby. Cambridge, England: 
The University Press. 1912. pp. xx, 118. 


A DicEst oF OPINIONS OF THE JUDGE ADVOCATES GENERAL OF THE ARMY. 
Washington: Government Printing Office. 1912. pp. 1103. 


FoREIGN COMPANIES AND OTHER CoRPORATIONS. By E. Hilton Young. Cam- 
bridge, England: The University Press. New York: G. P. Putnam’s 
Sons. 1912. pp. xii, 332. 
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Only 5" Wide, 8" High, 1" Thick 
Weight, 22 ounces 


We have published the new third edition of Abbott’s 
Civil Jury Trials,—a work that is needed by every law- 
yer who enters court—in this new handy style—so light in 
ey ht > a ace actually held this book in the palm of her 

and with arm outstretched to reading distance, for one- 

eft hour before feeling muscular fatigue. You try it with 

the ordinary 5 Ib. text-book and then consider what an ad- 

vantage light weight and small size is in a book for Court 
oom work, 

Think of it: the containing of a work of 1068 pages in a 
single book but 5" wide, 8" high, 1" thick, weighing but 22 
ounces, and flexibly in wine colored morocco grain 
Persian, for easy handling. Is this not remarkable in itself ? 


The Chapter Headings :— 


(Over 400 pages more than previous edition) 


I—Control and regulation of trial; prevention of order 
Il— Applications to postpone. Ill—Impaneling the jury. 
IV— Motions on the pl right to open and 
close. —The opening. l—Order of proof. VIII— 
Examination of witnesses. [X—Impeachment 3 corrob- 
oration of witnesses. 2X—Offers of evidence and objections, 
XI—Ruli offers and objections. XII—Exce; captions: 

Xill— Withdrawing and striking out evidence. XIV— 
Use of the pleadings. by ir ~ npn and view ;_ exper- 

iments. 1—Usefu } ae on evidence. xvi— 
Absence of judge and gs outside . ~ 
nda. mproper c “ey of judge. XIX—Stopping the 

—Province of — and jury ; i questions of law 
on fact. XXI—Taki ing the eng fom Os Seen. XXil— 
Counsel's address to the j instructions. 
XXIV—Custody and EDs of jury; ee 
XXV—Further instructions ; inducing eocenet, 
—General verdict and its incidents. Vii—oos 
verdict and special questions and findings. XVID Re- 
cording the verdict and entering judgment. XXIX—Ap- 
plications after verdict. 


Two Styles to Choose From 
Tak choice. Regular size, thick bi 
bound vlupe and anal tan paps, Hex Lather bound 
format, as illustrated below 


The relative size of the two 1912 styles 
as shown by the camera. 





Please mention THE REVIEW when dealing with our Advertisers, 


(5) 





ADVERTISEMENTS 


AH Directory of Case-Books 








Advertisements of Case-Books, to occupy five lines or less, will be inserted in this Directory for $5.00 
per year. If three or more case-books are advertised, the rate will be $4.00 per year. Advertisements 
for less than one year will be inserted at the rate of $1.00 per month, if cash accompanies the order. 





Administrative Law, Cases on, American Case-Book Series. By Emest Freund, Professor of 


Law, University of Chicago. 681 pp., 1 vol., price $4.00, buckram binding. West Publishing Co., 
St. Paul, Minn. 


Admiralty, Cases on the Law of. By James Barr Ames, late Dean of Harvard Law School. 
Parts I-III, pp. 341. Price, $2.50 met. Richard Ames, Langdell Hall, Cambridge, Mass. 


Agency (including Master and Servant), Cases on. By Eugene Wambaugh, Professor of Law in 
Harvard University. The Harv. L. R. Pub. Asso., 1896. 1 vol., 8vo, pp. xiii, 1061; cloth, $5.00 met. 
In use at Harvard, Columbia, Western Reserve, Creighton, George Washington, Tulane, Denver, North- 
western, Chicago, Cincinnati, Stanford, North Dakota, Louisiana, Oklahoma, Texas, California, Utah, 
Missouri, Iowa, Wisconsin, Illinois, Boston, Boston Y. M. C. A. Law School, and elsewhere. 


Agency (including Cases on Master and Servant), Cases on the Law of. By Ernest W. 
Huffcut, late Professor of Law in Cornell University. ‘Third edition, revised by Frederick D. Colson. 
1907. pp. xvii, 837; 352 cases, 8vo, buckram, $4.50 met. Little, Brown, & Co., Publishers, Boston, Mass. 


Agency, Cases on. Selected and arranged by Geo. L. Reinhard, late Dean of the Law Department of 
Indiana University. 1911. 1 volume, 825 pages. Buckram, price $4.50. The Bobbs-Merrill Company, 
Indianapolis, Indiana. 


American Case-Book Series. A series of one-volume case-books prepared by prominent legal educators 
for class use in law schools, covering the following subjects: Administrative Law, Agency, Bills and Notes, 
Carriers, Contracts, Corporations, Constitutional Law, Criminal Law, Criminal Procedure, Common-Law 
Pleading, Conflict of Laws, Code Pleading, Damages, Domestic Relations, Equity, Equity Pleading, 
Evidence, International Law, Insurance, Jurisprudence, Mortgages, Parthership, Personal Property 
(including the law of Bailment), Real Property, Public Corporations, Quasi-Contracts, Sales, Suretyship, 
Torts, Trusts, Wills, and Administration. West Publishing Co., St. Paul, Minnesota, Publishers. 


Analysis, Cases for. By Eugene Wambaugh, Professor in the Law Department of Harvard University. 
To supplement ‘‘ The Study of Cases.” pp. v, 549; crown 8vo, cloth, $3.00 ze¢. Little, Brown, & Co., 
Publishers. 

Bankruptcy, Cases on the Law of. By Samuel Williston, Weld Professor of Law in Harvard University. 
Containing the Bankruptcy Acts of 1867 and 1898, and amendments of 1903 and rgrto, together with cases 
on the law of bankruptcy, including fraudulent conveyances, with annotations. In use in Harvard, Columbia, 
Northwestern, Chicago, Illinois, Michigan, Wisconsin, and other Universities, The Harv. L, R. Pub. Asso. 
Edition with Supplement. 1906. pp. xix, 695. Price, $5.00 et. 


Bills and Notes, Cases on, American Case-Book Series. By Howard L. Smith and William 
Underhill Moore, Professors of Law, University of Wisconsin. 756 pp., 1. vol., price $4.50, buckram 
binding. West Publishing Co., St. Paul, Minn, 


Bills and Notes, Cases on the Law of. With Notes and Citations. By James Barr Ames, late 
Dean of Harvard Law School. A reprint of the work originally published in 1881. With Table of 
Subjects, Table of Cases, Summary, and Index to Summary. 2 vols., 8vo, pp. xxii, 894; v, 892. Price, 
half calf, $9.00 wet. Richard Ames, Langdell Hall, Cambridge, Mass. 


Bills, Notes, and Cheques, Cases on the Law of. Edited by Melville M. Bigelow, of the Boston Uni- 
versity Law School. Newedition. pp. xiv, 511; 146 cases, 8vo, $3.50 ef. Little, Brown, & Co., Publishers. 


Carriers, Cases on the Law of. By Emlin McClain, Judge of the Iowa Supreme Court. Second Edi- 
tion, enlarged, pp. xi, 744; 225 cases, 8vo, cloth, $4.50 et. Little, Brown, & Co., Publishers. 


Carriers, Cases on the Law of. By Joseph H. Beale, Professor of Law in Harvard University, Cam- 
bridge, 1909; the Harvard Law Review Publishing Association, 1 vol., 8vo., pp. 634, half sheep, $4.00 mez. 
In use in the following schools: Harvard, University of Chicago, University of Texas, University of 
Cincinnati, Fordham, Tulane University, and others. 


Carriers, Cases on, American Case-Book Series. By Frederick Green, Professor of Law, University 
of Illinois. 614 pp., 1 volume, price, $4.00, buckram binding. West Publishing Co., St. Paul, Minn. 
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Code Pleading, Redfield’s Cases on. By Henry S. Redfield, Professor of Law, Columbia University. 
The subjects treated are not only clearly analyzed in the Table of Contents, but there is also given in the 
table a full list of the cases printed in the volume, Vol. I, 1903, $6.00. The Banks Law Publishing Co., 
New York. 


Code Pleading, Select Cases on. Being a Selection of the best Authorities on the New Procedure in 
Pleading. With Notes. Second Edition. By Austin Abbott, LL.D. Publishers, Baker, Voorhis & 
Co., New York. 1 vol., 8vo, pp. xxiii, 714, sheep, $5.00. 


Code Pleading, Cases and Statutes on the Principles of. With Notes and Citations. By 
Charles M. Hepburn, Professor of Law in the University of Indiana, Publishers, W. H. Anderson & 
Co., Cincinnati, O., 1900. Part First, pp. xxxvi, 651. Price, cloth, $5.00, 


Common Law, Shirley’s Leading Cases in the. The author’s object is to elucidate the 150 cases 
of most general importance in the common law. The book deserves the highest praise, and the notes are 
by no means the least meritorious part of the work. 515 pp. 1888. Buckram, $3.00 me¢. The Banks 
Law Publishing Co., New York. : 


Conflict of Laws, A Selection of Cases on. With Notes and Summary. By Joseph H. Beale, 
Professor of Law in Harvard University. Cambridge, 1900-03: the Harv. L. R. Pub. Asso. Vol. I, 8vo, 
pp. xviii, 489; Vol. II, pp. xv, 548; Vol. III, pp. xviii, 548. Price, half sheep, $10.00 ze#. In use in 
the following law schools: Harvard, Columbia, Chicago, Northwestern, Leland Stanford, Jr., North Dakota, 
New York University, University of Indiana. 


Conflict of Laws, a Shorter Selection of Cases on. Adapted to the use of schools which are 
unable to give to the course the time necessary for the longer collection. Cambridge, 1907: the Harv. 
L. R. Pub. Asso. 1 vol.,8vo., pp. 848. Price, cloth, $5.00 ze¢. In use in the following law schools: Boston 
University, Creighton University, University of Missouri, Tulane University, Western Reserve, University 
of [owa, Fordham, University of Wisconsin, University of South Carolina. 


Conflict of Laws, Cases on, American Case-Book Series. By Ernest G. Lorenzen, Professor of 
Law, George Washington University. 750 pages, 1 volume, price, $4.50, buckram binding. West Pub- 
lishing Co., St. Paul, Minn. 

Constitutional Law, Cases on. By Hon. Emlin McClain, of the Supreme Court of Iowa. pp. xli, 
1,297; 296 cases, Second Ed., 8vo, buckram, $5.00 met. Little, Brown, & Co., Publishers. 


Constitutional Law, Cases on. With Notes. By James B. Thayer, LL.D., late Weld Professor of 
Law at Harvard University. Geo. H. Kent, Publisher, Cambridge, Mass. 2 vols., 8vo, cloth, pp. xxii, 
2,434, $10.00 wet. In use at the following law schools: Harvard, Cornell, Northwestern University, 
Cincinnati University, Chicago, Pennsylvania, George Washington, Yale, Vanderbilt, Trinity. 


Contracts, A Selection of Cases on. Edited and annotated by Samuel Williston, Weld Professor of 
Law in Harvard University. 2 vols., pp. xv, 728 and iv, 682; 450 cases, 8vo, $10.00 met. Little, Brown, 
& Co., Publishers. 


Contracts, A Selection of Cases on the Law of. Designed to furnish the student with a collection 
of cases developing the fundamental principles involved in the formation, performance, and discharge of 
simple contracts and contracts under seal. By Ex-Judge William A. Keener, late Dean of Columbia 
University College of Law. Publishers, Baker, Voorhis & Co., New York. 2 vols., 8vo, pp. xxii, 1,829; 
law canvas, $8.00 et. In use as a text-book at Columbia, Northwestern, University of Wisconsin, Leland 
Stanford, Jr., University of Maine, and other law schools. 


Contracts, Cases on the American Law of. Selected and arranged by R. M. Benjamin and A. J. 
Messing, of the Law Department of Illinois Wesleyan University. 1911. 1 volume, 930 pages. Buckram, 
price $4.50. The Bobbs-Merrill Company, Indianapolis, Indiana. 


Contracts, Select Cases on the Law of. Edited and Annotated by Clarence D. Ashley, LL.D., Dean 
of the New York University Law School. 1 vol., 956 pp., buckram, $5.00. Leslie J. Tompkins, publisher, 
32 Waverly Place, New York City. 

Corporation Cases, Dean’s. By Maurice B. Dean, of the New York Bar. The object of this book is 
to enable the student to deduce the principles of corporation law from the facts of actual decisions without 
useless effort, and to fix those principles in his memory by reference to specific cases. A special feature of 
this book is that it is printed on one side of the page, leaving the right page blank for student’s notes. 
Price, $5.00 wet, in buckram. The Banks Law Publishing Co., New York. 


Corporations, Municipal, Cases on the Law of. By Joseph H. Beale, Carter Professor of Juris- 
prudence in Harvard University, Cambridge. 1911. 1 vol. 8vo, about 700 pages; price, $4.00 met. In 
use in the following schools: Harvard, Yale, University of Illinois, Creighton, and others. 

Corporations, Municipal, Cases on the Law of. By John E. Macy, of the Faculty of Boston Uni- 
versity Law School. The most comprehensive case-book on this subject. 1911. 1 vol., pp. xiv, 503; 
177 cases, 8vo, buckram, $4.00 wef. Little, Brown, & Co., Publishers. 
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Corporations, Private, A Selection of Cases on the Law of. By Ex-Judge William A. Keener, 
late Dean of Columbia ~niversity College of Law. Publishers, Baker, Voorhis & Co., New York. 
2 vols., 8vo, pp. xxv, 1975; law canvas, $8.00 me¢t. In use as a text-book at Columbia University, 
Buffalo Law School, and other law schools. 


Corporations, Private, A Selection of Cases on the Law of. By Leslie J. Tompkins, Professor 
of Law and Secretary of the New York University Law School. Publishers, Baker, Voorhis & Co., New 
York. 1 vol., 8vo, 1162 pp.; law canvas, $6.00 met, R 


Corporations, Private, Cases on. By Edward H. Warren, Professor in the Harvard Law School. 
Published in 1909. Now in use in Harvard, Boston, Cornell, Fordham, New Jersey, George Washington, 
Pittsburg, Western Reserve, Northwestern, Chicago, Illinois, Wisconsin, Louisville, Missouri, Tulane, 
Texas, Washburn, North Dakota, Idaho, Colorado, California, Hastings, Leland Stanford Junior, 
Washington, Spokane, and other law schools. 667 pp., together with an Appendix of Corporate Forms, 
1 vol., $5.00 met. 


Corporations, Private, Cases on. Edited and copiously annotated by Horace L. Wilgus, Professor of 
Law in the University of Michigan Law School. Each case is preceded by a brief note indicating the 
point of law discussed. The annotations following present fully an exposition of the principles involved. 
Revised Edition, 1904. 2 vols., 2300 pp., buckram, $6.00. The Bobbs-Merrill Company, Indianapolis. 


Criminal Law, Cases on. By Joseph Henry Beale, Jr., Professor of Law in Harvard University. Second 
edition. Cambridge, 1907. The Harv. L. R. Pub. Asso. 1 vol., 8vo, pp. xvi, 1107. Price, cloth, 
$5.00 met. In use as a text-book at the following law schools: Harvard, Columbia, University of the 
City of New York, Cornell, Leland Stanford, Jr., Indiana, Cincinnati, Illinois, Hastings, California, Maine, 
North Dakota, Chicago, Denver, Northwestern, Missouri, Nebraska, Highland Park, Richmond, Fordham, 
Creighton, University of Washington, University of Wisconsin, Tulane, University of Oklahoma, University 
of Utah, Y. M. C. A. Law School, Boston, Spokane, Ohio, Iowa, Washburn, 


Criminal Law, Cases on, American Case-Book Series. By William E. Mikell, Professor of Law 
University of Pennsylvania. 610 pp., 1 vol., price, $4.00, buckram binding. West Publishing Co., 
St. Paul, Minn. 


Criminal Law, Shirley’s Leading Cases in, and Stephens on Actions for Malicious 
Prosecution. American Notes by Ramsay. 1889. 264 pp., buckram, $2.50 met. Publishers, 
Banks Law Publishing Co., New York. 


Criminal Procedure, Cases on, American Case-Book Series. By William E. Mikell, Professor 
of Law, University of Pennsylvania. 427 pp., 1 vol., price, $3.50, buckram binding. West Publishing 
Co., St. Paul, Minn, 


Damages, Cases on, American Case-Book Series. By Floyd R. Mechem, Professor of Law, Uni- 
versity of Chicago, and Barry Gilbert, Professor of Law, Iowa State University. 620 pp.,1 vol., price, 
$4.00, buckram binding. West Publishing Co., St. Paul, Minn. 


Damages, Cases on the Law of. By Joseph H. Beale, Jr., Professor of Law, Harvard University. 
pp. xvi, 624; 224 cases, second edition, crown 8vo, buckram, $3.50 e¢, Little, Brown, & Co., Publishers. 


Domestic Relations and the Law of Persons, Cases on. Second Edition, Enlarged. By 
Edwin H. Woodruff, Professor of Law at Cornell University. Publishers, Baker, Voorhis & Co., New 
York. 8vo, pp. xviii, 624. Price, law canvas, $3.50 met. Used as a text-book at the law schools of 
Cornell University, University of Michigan, University of Iowa, University of Indiana, Stanford Univer- 
sity, and other law schools. 


Equity Jurisdiction, Cases on. By Ex-Judge William A. Keener, late Dean of Columbia University 
School of Law. Publishers, Baker, Voorhis & Co., New York. 3 vols., 8vo, law canvas. Vol. I, pp. 
x, 885; Vol. II, pp. xi, 1260; Vol. III, pp. ix, 1028; $5.00 me¢ per volume. Used at Northwestern, 
Cincinnati, New York University, University of Wisconsin, and other law schools. 


Equity Jurisdiction, A Brief Survey of. Second Edition, Enlarged. By C.C. Langdell, LL.D., 
late Dane Professor of Law in Harvard University. Being a collection of seventeen articles published in 
the Harvard Law Review, containing Index and Table of Cases. Price, sheep, $4.00.. The Harvard Law 
Review Association, Cambridge, Mass. 


Equity Jurisdiction, Cases in. By James Barr Ames, late Dean of Harvard Law School. Vol. I, Parts 
I-VI. Price, $4.25. Vol. II, Parts I-III. Price, $2.00. Richard Ames, Langdell Hall, Cambridge, Mass. 


Equity Jurisdiction, Cases on. By James Brown Scott, Professor of Law in George Washington 
University. Publishers, Baker, Voorhis & Co., New York. 2 vols., 8vo, pp. xxiv, 1691; law canvas, 
$9.00. In use at George Washington and Illinois Universities, Hastings College of Law, and other law 
schools. 
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Equity, Brett’s Leading Cases in Modern. By Thomas Brett, Esq. With American Notes, by 
Franklin S. Dickson. 1888. 497 pp. Buckram, $3.00 met. The Banks Law Publishing Co., New York. 


Equity, White and Tudor’s Leading Cases in. A Selection of Leading Cases in Equity, with 
Notes. By Frederick Thomas White and Owen Davis Tudor. Together with Notes and American 
Cases by Franklin S. Dickson, LL.B. 4 vols., 2614 pp., 1889, buckram, $14.00 met. The Banks Law 
Publishing Co., New York. 


Evidence at Common Law, A Selection of Cases on. With notes by James B. Thayer, LL.D. 
Second Edition. Publisher, George H. Kent, Cambridge, Mass. pp. xxi, 1203; cloth, $6.00 ef. In 
use at Harvard, Yale, Columbia, Cornell, New York University, University of Maine, Northwestern, 
Cincinnati University, Chicago, Pennsylvania, Illinois University, Indiana University, Stanford University, 
University of Colorado, University of Minnesota, Vanderbilt, Trinity. 


Evidence, Cases on the Law of. By John H. Wigmore, Dean of the Northwestern University 
Law School. pp. xxvi, 822; 500 cases, 8vo, buckram, $5.00 mez. Interleaved edition, 2 vols., $6.50 et. 
Little, Brown, & Co., Publishers, Boston. 


Extraordinary Legal Remedies, Caseson. By V. H. Roberts, Professor in the Law Department 
of the University of Missouri. Containing an annotated selection of cases on ‘‘ Mandamus,’ “Quo 
Warranto,”’ ‘‘ Prohibition,’’ ‘‘ Procedendo,’’ “Certiorari,’? and “ Habeas Corpus.’? 1 vol., 800 pp.; 
buckram, $4.50. The Bobbs-Merrill Company, Publishers, Indianapolis. 


Insurance (Marine, Fire, and Life), Cases on. By Eugene Wambaugh, Professor of Law in Har- 
vard University. The Harvard Law Review Association, 1902. 1 vol., 8vo, pp. xiv, 1197; cloth, $4.50 met. 
In use at Harvard, Columbia, Dickinson, the University of Illinois, Chicago, Indiana University, 
University of Wisconsin, Creighton University, Cincinnati, Boston University, Stanford, Northwestern, 
Western Reserve, Universities of Kansas, Denver, South Carolina, and elsewhere. 


Insurance, Cases on the Law of. By Edwin H. Woodruff, Professor of Law at Cornell University. 
Publishers, Baker, Voorhis & Co., New York. 1 vol., 8vo, pp. xiii, 592; law canvas, $4.00 me¢. In use 
at Cornell, New York University, University of Missouri, Iowa State University, and other law schools. 


Insurance, Cases on. By George Richards, LL.B.,M.A. A Selection of Cases on the Law of Insurance, 
especially Fire, Life, Accident, Marine, and Employers’ Liability. With an appendix of forms. Cloth, 
PP. 400, 1910, $3.50. The Banks Law Publishing Co., New York. In use at the New York University 
and other law schools. 


International Law, Cases on. By James Brown Scott, Professor of Law at George Washington 
University School of Law. 960 pp., 1 vol., price, $3.50, cloth. West Publishing Co., St. Paul, Minn. 


Mortgages, Pledges, Bonds, and Other Commercial Securities, A Selection of Cases 
on. With Notes and Citations. By Bruce Wyman, Professor of Law in Harvard University. The 
Harv. Law Rev. Pub. Asso., 1906. Revised Edition, 500 pp. ; cloth, $3.75 met, prepaid. Used in the 
following law schools: Harvard, Illinois, California, Leland Stanford, Jr., Indiana, Western Reserve, 
Chicago, Fordham, Cincinnati, George Washington, Idaho, Minnesota, Montana, and North Dakota. 


Mortgage, Select Cases and Other Authorities on the Law of. By George W. Kirchwey, Dean 
of the Faculty of Law in Columbia University. Publishers, Baker, Voorhis & Co., New York. Parts 
I, II, and III, 8vo, pp. i, 1-772 inc.; cloth, $4.00 met. In use at Columbia, New York University, Yale, 
and other law schools. 


Negotiable Instruments — Cases, Statutes, and Authorities. Edited by Ernest W. Huffcut, 
late Professor of Law at Cornell University. Second Edition, Revised and Enlarged by Frederick D. 
Colson, of the New York Bar. Publishers, Baker, Voorhis & Co., New York. 1 vol., 8vo, pp. xvi, 900 ; 
law canvas, $4.50 met. In use at Cornell, Northwestern, University of Maine, Indiana University, and 
other law schools. This work contains: (1) The Negotiable Instruments Law as enacted in several of the 
States ; (2) the original notes of the American draftsman (J. J. Crawford, Esq.) ; (3) many of the notes 
of the English draftsman (Judge Chalmers) ; (4) the English Bills of Exchange Act; (5) a large collection 
of Selected and Leading Cases; (6) Citations and Extracts from Leading Authorities; (7) systematic and 
thorough annotations. by the editor. 


Negotiable Instruments Law, Annotated. The Comments and Criticisms by Prof. James Barr Ames, 
Judge Lyman D. Brewster, and Charles L. McKeehan. References to English Bills of Exchange Act and 
Digests of all Cases under Negotiable Instruments Law and Bills of Exchange Act, by J. D. Brannan, 
Bussey Professor of Law in Harvard University. Second Edition, revised, rearranged, and enlarged, 
In use at Harvard Law School. The W. H. Anderson Co., Cincinnati, Ohio, Publishers. 1 vol., 364 pp., 
$3.50. (Special rates to Law Students.) 
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Partnership, Cases on the Law of. With Notes and Citations. By James Barr Ames, late Dean of 
Harvard Law School, Cambridge. A reprint of the work originally issued, 1851-1887, 1 vol., 8vo, pp. viii, 


622. Price, cloth, $5.00 met. Richard Ames, Langdell Hall, Cambridge, Mass. 


Partnership, Selected Cases on the Law of, including Limited Partnership. By Francis M. 
Burdick, Dwight Professor of Law, Columbia University School of Law. pp. xi, 691; 286 cases, 8vo, 
cloth, $4.50 et. Little, Brown, & Co., Publishers. 


Partnership, Cases on, American Case-Book Series. By Eugene A. Gilmore, Professor of Law, 
University of Wisconsin, 638 pp., 1 vol., price, $4.00, buckram binding. West Publishing Co., 
St. Paul, Minn. \ 


Persons, Cases on Selected Topics in the Law of. (Parent and Child, Infant, Husband 
and Wife.) By Jeremiah Smith, Story Professor of Law in Harvard University. The Harv. L. R. 
Pub. Asso., 1899. 1 vol., 8vo, pp. xiii, 713. Price, cloth, $3.00 met. 


Persons and Domestic Relations, Cases on, American Case-Book Series. By Albert M. Kales, 
Professor of Law, Northwestern University Law School, 670 pp., 1 vol., price $4.00, buckram binding. 
West Publishing Co., St. Paul, Minn. 


Pleading at Common Law, Cases on. With Notes and Citations. By James Barr Ames, late Dean 
of Harvard Law School. Second Edition. Parts I-IV, pp. 349. Price, $2.00 me#. Richard Ames, 
Langdell Hal), Cambridge, Mass. 


Property, Cases on the Law of. By John Chipman Gray, Royall Professor of Law in Harvard Uni- 
versity. George H. Kent, Publisher, Cambridge, Mass. 6 vols., 8vo. Vols. 1-6 (2d ed.), $3.50 each. 
Volumes of this series are used in the following universities : Harvard, Columbia, Indiana, North Dakota, 
Chicago, Nebraska, Northwestern, Stanford, Utah, Washington State University, Wisconsin, Michigan, 
Iowa, Oklahoma, and Minnesota, 


Public Service Companies: Public Carriers, Public Works, and Other Public Utilities, 
Cases on. By Bruce Wyman, Professor of Law in Harvard University. The Harv. Law Rev. Pub. 
Asso., Cambridge, 1909. 1 vol., 8vo, pp. xii, 607, with an index of subjects; half sheep, $4.00 met, prepaid. 
Used in the following law schools: Harvard, Columbia, Chicago, Indiana, Western Reserve, Leland 
Stanford, Jr., Northwestern, Nebraska, Louisville, Fordham, Creighton, Texas, and Michigan. 


Quasi-Contracts, Cases on. By James Brown Scott, Professor of Law in George Washington University. 
Publishers, Baker, Voorhis & Co., New York. 1 vol., 8vo, pp. xvi, 772, law canvas, $4.50 ef. In use 
as a text-book at Harvard, Columbia, and George Washington Universities, University of Wisconsin, 
University of Pennsylvania, and other law schools. 


Quasi-Contracts, Cases on. With Notes and Citations. By Edwin H. Woodruff, Professor of Law in 
the Cornell University College of Law. Used in the law schools of the following universities: Cornell, 
Pennsylvania, Michigan, Chicago, Cincinnati, Iowa, Western Reserve, Indiana, Illinois, Ohio State, 
Northwestern, Syracuse, and many others, 1 vol., 800 pp.; cloth, $4.50. The Bobbs-Merrill Company, 
Publishers, Indianapolis. 


Real Property, Selected Cases on the Law of Property in Land. Containing a classified 
selection of cases on the topics usually taught in law schools in the course on “Real Property.” By 
William A. Finch, Professor of Law at Cornell University. Second Edition, with Supplementary Cases 
and Notes. Publishers, Baker, Voorhis & Co., New York. 1 vol., 8vo, pp. 1387, law canvas, $5.00 met. 
In use at Cornell, University of Wisconsin, University of Maine, University of Missouri, University of 
California, and other law schools. 


Restraint of Trade, Cases on. By Bruce Wyman, Professor of Law in Harvard University. The 
Harv. Law Rev. Pub, Asso., Cambridge, 1902. Part I : COMPETITION, $1.25 ; Part I1: COMBINATION, 
$1.50; Part Ill: Association, $1.75 ; Part I[V: CONSOLIDATION, $1.50. Used in the Department of 
Economics of Harvard University and elsewhere. 


Sales, Cases on. By Samuel Williston, Weld Professor of Law in Harvard University. The Harv. Law 
Rev. Pub. Asso., Second Edition, 1905. pp. 1086. In use as a text-book in the law schools of the 
following universities: Harvard, Michigan, Northwestern, Cincinnati, California, Western Reserve, Indiana, 
Leland Stanford, Jr., Iowa, Colorado, Illinois, Pennsylvania, Dickinson, Chicago, Washington State. 
Price, $6.00 met, 


Sales, Selected Cases on, including Limited Partnership. By Francis M. Burdick, Dwight Pro- 
fessor of Law in Columbia University School of Law. pp. xiii, 792; 330 cases, 8vo, cloth, $4.50 mez, 
Little, Brown, & Co., Publishers. 


Sales, Erwin’s Cases on. These cases have been selected and arranged especially for the use of law 
students, and are designed to furnish material for the practical study of the leading topics in the Law of 
Sales of Personal Property, by Frank A. Erwin, Professor of Law, New York University. 1909. Cloth, 
$3.50. The Banks Law Publishing Co., New York. 
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Suretyship, Cases on, American Case-Book Series. By Crawford D, Hening, Professor of Law, 
University of Pennsylvania. 660 pp.,1 vol., price $4.00, buckram binding. West Publishing Co., St. 
Paul, Minn. 


Suretyship, Cases on the Law of. With Notes and Citations. By James Barr Ames, late Dean of 
Harvard Law School. Parts I-IV, pp. 652. Price, cloth, $4.75 met. Richard Ames, Langdell Hall, 
Cambridge, Mass, 


Torts, A Selection of Cases on the Law of. Volume I, with Notes and Citations, Third Edition, 
by James Barr Ames, late Dean of Harvard Law School. Volume II, Second Edition, by Jeremiah Smith, 
Story Professor of Law in Harvard University. The Harv. L. R. Pub. Asso., Cambridge. 8vo. Vol. I, 
pp. xiv, 910. Vol. II., pp. x, 731. Price, $6.00 ze#. Richard Ames, Langdell Hall, Cambridge, Mass. 


Torts, Erwin’s Cases on. This collection of cases, primarily intended for the use of students, furnishes 
material for a practical study of the principal topics of the Law of Torts. By Frank A. Erwin, Professor 
of Law in New York University. 1900, Cloth, $3.50. The Banks Law Publishing Co., New York. 


Torts, Cases on. By Frank L. Simpson, of the Faculty of the Boston University School of Law. pp. xv, 
709; 161 cases, 8vo. Buckram, $4.50 et. Little, Brown, & Co., Publishers. 


Torts, Cases on the Law of. By John H. Wigmore, Dean of the Northwestern University Law School. 
An entirely new arrangement of this subject. 2vols. Over 2,000 pages. 8vo. Printed on thin paper. 
Limp morocco, gilt edges, $11.00 met. Little, Brown, & Co., Publishers. 


Trusts, Cases on, American CaseeBook Series. By Thaddeus D. Kenneson, Professor of Law, New 
York University. 617 pp., 1 vol., price, $4.00, buckram binding. West Publishing Co., St. Paul, Minn. 


Trusts, Cases on the Law of. With Notes and Citations. By James Barr Ames, late Dean of Harvard 
Law School. Second Edition. Parts I, II, and III, pp. 527. Price, cloth, $4.00 me¢. Richard Ames, 
- Langdell Hall, Cambridge, Mass. 


Wills, Cases on, American Case-Book Series. By George P. Costigan, Jr., Professor of Law, 
Northwestern University. 781 pp., 1 vol., price, $4.50, buckram binding. West Publishing Company, 
St. Paul, Minn. 


Wills, Principles of the Law of, with Selected Cases. By Stewart Chaplin, late Professor of Law 
at the Metropolis Law School, New York. Baker, Voorhis & Co., New York, 8vo, pp. 530. Price, 
law canvas, $3.50. Used at the New York University, Iowa State University, University of Maine, and 
other law schools. 








Dictation Taken at Machine College Work a Specialty 


H. C. anp N. A, LITTLEFIELD 


Typpewriting 
HMultigraphing 


1388 MASSACHUSETTS AVE. 
ROOM 12 


Tet.: CAMBRIDGE 1595-R 


(On Same Flor with Typewriting Legal Briefs 
Tupper’s Studio) and Lecture Notes 
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The Modern Legal Philosophy Series 


Edited by a Committee of the 





Association of American Law Schools 











THE SCIENCE OF LAW. By Kart Gareis of Univ. of Munich. 
Translated by ALBERT KocourEek of Northwestern Univ. Now ready. 
$3.50. 

THE WORLD’S LEGAL PHILOSOPHIES. By Fritz BEROLZHEIMER 
of Berlin. Translated by Mrs. JosepH Jastrow of Madison, Wis. Ready 
January, 1912. $4.25. 

COMPARATIVE LEGAL PHILOSOPHY, in its Application to Legal 
Institutions. By Luict Mrrac.ia of the Univ. of Naples. Translated by 
Joun Liste of the Philadelphia Bar. In press. $4.75. 

GENERAL THEORY OF LAW. By N. M. Korxunov of the Univ. 
of St. Petersburg. Translated by W. G. Hastincs of the Univ. of 
Nebraska. Now ready. $3.50. 

LAW AS A MEANS TO AN END. By Rupotr von IHErmnc of the 
Univ. of Berlin. Translated by Isaac Husik of the Univ. of Pennsyl- 
vania. Ready 1912. $3.50. 

THE POSITIVE PHILOSOPHY OF LAW. By I. Vanni of the 
Univ. of Bologna. Translated by Joun Liste of the Philadelphia Bar. 
Ready 1913. $3.50. 

. MODERN FRENCH LEGAL PHILOSOPHY. By A. Fourier, J. 
Cuarmont, L. Ducurr and R. Democue of the Universities of Paris, 
Montpellier, Bordeaux, and Lille. Translated by Joun Simpson of the 
New York Bar. Ready 1913. $3.75. 

THE THEORY OF JUSTICE. By Rupotr SramMter of the Univ. of 
Halle. $4.50. 

SELECT ESSAYS IN MODERN LEGAL PHILOSOPHY. By Various 
Authors. $4.50. 

THE FORMAL BASIS OF LAW. By G. Det Veccuio of the Univ. of 
Bologna. ‘Translated by JoHN Liste of the Philadelphia Bar. Ready 
1913. $4.50. 

THE SCIENTIFIC BASIS OF LEGAL JUSTICE. $4.75. 

THE PHILOSOPHY OF LAW. By Joser Kouxter of the Univ. of 
Berlin. Translated by ADALBERT ALBRECHT of South Easton, Mass. 
Ready 1911. $3.50. 

PHILOSOPHY IN THE DEVELOPMENT OF LAW. By P. ve 
TouRTOULON of the Univ. of Lausanne. $4.75. 











Advance Subscriptions to Series, $42.60 








PUBLISHED BY 


THE BOSTON BOOK CO. 


83 to 91 Francis Street Fenway, Boston, Mass. 
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ADVERTISEMENTS 


During | 


July, August, September 
and October 


The months of the year the Review is not published, — 
do not forget to remember that no one other than 
yourself has so genuine an interest in the 


Efficiency of your Law Libraries 


as the undersigned; and by efficiency is meant the service- 
giving response to your needs of the money invested 
in your Law Books. Efficiency is tested by the books 
you buy and the amount you pay for them. We make 
the money you pay render the biggest service. There- 
fore, when you want books, apply to the place where 
most efficiency for the money can be had. For instance: 


New York Court of Appeals Reports 


202 Volumes, $95.00 


When interested in the purchase, ex- 
change or sale of Law Books, address 





George I. Jones, Law Bookseller 
202 South Clark Street, Chicago, Illinois 
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IF YOU OWN CYC 


You have what the bench and bar of this country consider the 
most practical, comprehensive, and authoritative collection of 
treatises on the law ever published. 





You have what more than 45,000 practicing attorneys are using 
daily in their practice. 

You have the same work that is owned and used by all the judges 
of the United States Supreme Court, and of all the Supreme 
Courts of every State in the Union. 


CYC CONSISTS OF 


Four hundred and twenty-nine separate treatises on every known branch of 
law, prepared by more than one hundred and fifty of America’s most emi- 
nent legal specialists. It is 


1, THE MOST COMPREHENSIVE LAW DICTIONARY in print. 


2. THE MOST COMPLETE AND ACCURATE DIGEST of the case law of the 
United States, Canada, and England now published. ‘ 


. The only Law Reference Library THAT WILL ALWAYS BE UP TO DATE 
every time you consult it. 


. The greatest agency to save your TIME, MONEY, and LAgoR in the 
practice of your profession. 


. Valuable to the young lawyer because it affords him a COMPLETE 
WORKING LIBRARY of the law at very sma!l cost. Valuabie to the 
lawyer with a large library because it supplements and brings it 
up to date and is, besides, a key to the vast number of reports to 
which he refers in the preparation of his briefs and opinions. 








We can’t tell you all about CYC: | S*#emen :— Peery 
in this small space, but if you will hana dmanbaese ils Aaa 


; d a free specimen chapter of CYC, together 
write us or send the coupon attache with other literature, as mentioned in 
hereto we will send FREE OF CHARGE | The Harvard Law Review. 


a specimen chapter and other litera- 
ture for your consideration. 





Name 
CINE is secisiinsspadiccseracanetetabenbeauan 























The American Law Book Company 
60 Wall Street, New York 
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Forms 





of 
Pleading and Procedure 
18 Volumes 





The Encyclopedia of Forms (A to Z ) is a com- 
pleted work. The Forms of Pleading are mostly those 
which have been successfully used by counsel in adjudi- 
cated cases, in which opinions have been reported,— 
Pleadings which have stood the vigorous criticism of 
opposing counsel, and have been approved by the courts. 


There are 
20,847 Forms 


nearly all extensively and helpfully annotated. 
They have been of great service when used for Sugges- 
tions in drawing up Pleadings, and as a means of 
Checking Up one’s own work for points possibly 
slighted, or for a better Phraseology. 


We have secured a number of sets of this Great 
Collection; some in the usual Law Sheep binding 
and some in Buckram. The Buckram bindings are all 
new. The Sheep bindings vary from good, sound, 
second-hand to practically good as new. Prices vary 
some on these sets according to condition. The set 
was published at $6.00 per volume, or $108.00 for 
the set. We will make extreme low prices while 
the stock lasts. 


Your inquiries invited 


George I. Jones, Law-Bookseller 
202 S. Clark St., Chicago, Ill. 
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ADVERTISEMENTS 





On the Book Shelves of Every Lawyer and in the Law Library of Every University 
Should be found these works from the Yale University Press. 


The President’s Cabinet 


Studies in the Origin, Formation, and Structure of an American Institution 
By HENRY BARRETT LEARNED 


“The work is already one of high value to readers interested in American Constitutional History, and 
will prove instructive wherever modern political institutions are made a subject of special study.” 


ly. 
— The Scotsman, Edinburgh. 
QOctavo. Cloth binding. 471 pages. Index. Price $2.50 net per copy; postage 20 cents additional 


The Reform of Legal Procedure 


(Second printing within six months of publication) 
By MOORFIELD STOREY, Ex-President of the American Bar Association 


“The work is so authoritative, clear, and popular in style as to be the most useful book on the subject yet 
published.” — American Library Association Book List. 


12mo. Cloth binding. 263 pages. Index. Price $1.35 net per copy; postage 10 cents additional 


The Origin of the English Constitution 
By PROFESSOR GEORGE BURTON ADAMS, Yale University 


This volume, but just published, is a very timely and important contribution to one of the most absorbing 
of all historical studies. 


Octavo. Cloth binding. Gilt top. 378 pages. Index. Price $2.25 net per copy; postage 15 cents additional 


International Arbitration and Procedure 


By ROBERT C. MORRIS, D.C.L. 
United States Counsel before the Venezuela Arbitration of 1903 
“Tells concisely and without waste of words the history of arbitration. . . . All of the important cases 
are reviewed succinctly.” — New York Herald. 
“No volume yet published is so good a summary of the results accomplished or so valuable a contribution 
to the literature on the subject.” — San Francisco Chronicle. 


12mo. Cloth binding. 238 pages. Index. Price $1.35 net per copy; postage 10 cents additional 


The Records of the Federal Convention of 1787 
Edited by PROFESSOR MAX FARRAND, Yale University 
“ Historians and constitutianal lawyers have long desired to see all the records that exist of the formation 
of the Federal Constitution gathered into a record which shall be at once correct, critical, and comprehensive. 
Their wish is now gratified. Professor Farrand has given us in these three volumes a body of data more 
complete than any ever brought together before.” — The Nation. 


Three volumes. Royal octavo. Bound in buckram. Each over 600 pages. General Index and 
Special “‘ Lawyer’s Index.” Price $15 net per set; carriage extra 





The High Court of Parliament and Its Supremacy - 
An Historical Essay on the Boundaries between Legislation 
and Adjudication in England 
By CHARLES HOWARD McILWAIN, Assistant Professor of History, Harvard University 


“ American students of the history of law in particular should be grateful for a work which throws such 
clear light on the origin and character of the t day attitude of the courts of law towards legislation in this 
a8 . . » We predict for Professor Mcllwain’s work a high place in the ranks of literature relating to 
English and American constitutional and legal development.” — American Law Review. 


Octavo. Cloth binding. Gilt top. 409 pages. Index. Price $2.50 net per copy; postage 20 cents additional 
A catalogue of our publications will be sent on request 

YALE UNIVERSITY PRESS 7 NEW HAVEN, CONNECTICUT 
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NOW READY FOR DELIVERY 





A New Edition 
of the Best Known Law Book in America 


THOMPSON ON TRIALS 


(CIVIL AND CRIMINAL) 
INCLUDING INSTRUCTIONS TO JURIES 


A Treatise on the Law of Trials in all successive steps from Impaneling 
the Jury until finally determined on Appeal; with full Precedents of 
Instructions to Juries. 


By MARION C. EARLY, of the St. Louis Bar 


Editor of Bishop on Statutory Crimes, 3rd Edition 
Bishop on Contracts, 2d Enlarged Edition, etc. 





The first edition of Judge Seymour D. Thompson’s treatise on the 
Law of Trials was published in two volumes nearly twenty-five years ago. 

It was immediately recognized as the most exhaustive and satisfactory 
treatise published on this important subject, and the work enjoyed a 
phenomenal sale. 

The effort of the author in this work has been to give the reader a 
book to which he may confidently turn as a guide; which he can confi- 
dently read to a judge in the hurried work of a trial; which will help him 
get his jury, to examine his witnesses, present his evidence, argue his case, 
draw his instructions, make his objections, take and save his exceptions; 
in short, to try his case and present it for review. 


30,000 Citations carefully selected from all States 


INDISPENSABLE TO THE TRIAL LAWYER 





4 large volumes, comprising nearly 5,000 pages. Bound 
in the best Law Buckram. Price $26.00, express prepaid 


T. H. FLOOD & COMPANY, Publishers 
214 W. Madison Street Chicago, Illinois 
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The Union Trust Company of New York was 
established in 1864. Its capital and undivided profits 
amount to nearly $9,000,000, and its deposits are 
around $60,000,000. Every department is. well 
equipped and carefully organized, and excellent facili- 
ties are provided for business of every nature relating 
to the care of property, real or personal. 





Lawyers seeking a safe depository for securities or funds 
belonging to their clients or themselves will find the 
Union Trust Company of New York ready to receive 
such business on favorable terms. Interest is allowed 
on money deposited subject to check or for stated 
periods, 





Lawyers drawing wills, deeds of trust, or other indentures 
can recommend the appointment of the Union Trust 
Company of New York under all such instruments, 
with the assurance that every trust accepted by the 
Company will be given the most careful attention by 
officials of long experience, and that its charges will be 
most moderate. Wills in which the Company is 
named as executor or trustee may be filed with the 
Company for safe keeping, without charge. 





The Union Trust Company Building is at 80 Broad- 
way, New York. For the convenience of its up-town 
and out-of-town patrons, a Branch Office, with a 
modern safe deposit vault, is maintained at the north- 


east corner of Fifth Avenue and Thirty-eighth Street. 
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Boston Safe Deposit and Trust Company 
100 Franklin Street, Boston 


@ This Company has been in actual business 
since 1875. In its new building the Company 
is most admirably equipped to handle any 
business offered to the Banking, Trust, Bond 
and Transfer or Safe Deposit Departments. 


@ Interest is paid on money subject to check 
and additional interest is allowed on funds 
left for a sufficiently specified time. The 
Company is a legal depositary for money 
in suit. 


@ The Trust Department has the care of over 
Fifteen Millions of dollars ($15,000,000), being 
the aggregate of 184 different estates. Wills 
nominating the Company Executor or Trustee 
will be held for safe keeping free of charge. 


@ A Safe Deposit Box in our new conflagration- 
proof vault gives you absolute protection at 
a nominal cost. This vault embodies every 
modern idea making for safety and efficiency, 
and is the largest in New England. A box 
ample for most needs may be secured at an 
expense of less than three cents a day. 


Boston Safe Deposit and Trust Company 
100 Franklin Street, Boston 
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Prudent People 


realize the danger of loss when 
valuable papers, jewelry, insur- 
ance policies, bank-books, deeds, 
etc., are kept in office safes or 
hidden about the house. 


Your safe may be a good one, 
but experience in recent fires is 
convincing evidence that the 
only safe place for valuables of . 
any kindis in a thoroughly 
modern safe deposit vault. 


The vault in our new building is 
of steel armor plate and con- 
crete, of the most approved con- 
struction. The vault in our 
Temple Place building is equally 
modern. The rent of the boxes, 
ranging from $10.00 to $100.00 
a year, places them within the 
reach of all. 


Old Colony Crust Co. 


Main Office Branch Office 
Court Street Temple Place 
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35 LANGUAGES ON ONE MACHINE 


HAMMOND TYPEWRITER 
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The New No. 12 Visible 1910 Model 


EVERY CHARACTER IN SIGHT ALL THE TIME 


VISIBILITY SIMPLICITY DURABILITY 


This instrument has all of the very latest improvements, including 
POLYCHROME ATTACHMENT TO WRITE IN COLORS PERFECT ALIGNMENT 
UNIFORM IMPRESSIONS * OVER ONE HUNDRED STYLES OF TYPE 
THE ONLY POLYGLOT THE BEST MANIFOLDER 


THE HAMMOND TYPEWRITER COMPANY 
BOSTON BRANCH, 101-111 MILK STREET, BOSTON 
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LAW SCHOOL 


HARVARD UNIVERSITY 














Terms of Admission 





The following persons will be admitted as candidates for a degree: 


1. Graduates of colleges of high grade.* 


2. Graduates of other colleges of approved standing who ranked 
in the first third of the class during their Senior year. 


The following persons will be admitted as unclassified students :_ 


1. Graduates of colleges, who are not admissible as regular 
students. 

2. Graduates of Law Schools having a three-year course for 
their degree. 


Persons who have never received a degree will, in rare instances, be 
admitted as special students, upon being approved by the Faculty and upon 
passing admission examinations in Latin, French, and Blackstone. 

Unclassified students who reside three years at the School, and pass in due 
course the requisite legal examinations, will receive the degree of LL.B. if they 
attain a mark within five per cent. of that required for the honor degree. 

Special students are not eligible for a degree. 

Persons entering for the first time must register between Commencement 
Day and the first day of November following. 


FOR FURTHER INFORMATION APPLY TO 


THE SECRETARY, Harvard Law School 
CAMBRIDGE, MASS. 
* The list of selected colleges which has appeared in previous circulars has been revised, but 


will not be published hereafter. Graduates, who wish to know whether their college is on the 
revised list, are advised to communicate with the Secretary of the Law Faculty. 
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Darvard Daw Schoot Messociation. 





The objects of this Association shall be to advance the cause of legal education, to promote the interests and increase 
the usefulness of the Harvard Law School, and to promote mutual acquaintance and good-fellowship among all members 


of the Association. a Art. II. 


All graduates, all former members of the Harvard Law School, and all present members of the Harvard Law School 


who have been such for at least one academic year, exclusive of 


Association. (Constitution, Art. III., Sec. 1.) 


Every member shall pay an annual due of one dollar ; but any member may become a life member by the payment of ten 
dollars in one payment, after which he shall be relieved from the payment ofall dues. (Constitution, Art. lll. Sec. 2.) 


Officers of the H. L. S. Association for 1911-1912, 


Presivent. 
Hon. OLIVER WENDELL Ho.LMEs, LL. B., 66, Massachusetts, } 


Bice-Presivents. 


Hon. Davin Cross, '43, New Hampshire. 
Hon. Appison Brown, LL.B.,’55, New York. 
Hon. Ricuarp Otney, LL.B., ’58, Massachusetts. 
Hon. Wittiam Tuomas Spgar, LL.B., A we 
=. poaere PEPPERELL WHEELER, B., 59) New 
Ork. 
osePH Bryan CumMInG, Esq., ’59, Georgia. 
on. Stmzon Esen BALpwin, ’63, Connecticut. 
Hon. Grorcs Gray, ’63, Delaware. 
Hon. Joun Curnton Gray, LL.B., ’66, New York. 
Hon. Joun Witkes HamMmonp, 66, Massachusetts. 
Davin Tuompson Watson, Esq., LL. B.,’66, Pennsylvania. 
on Sanvgers Duncan, Esq., LL.B., 67, Indiana. 
on. Ezexiet McLegop, LL.B., 767, New Brunswick. 
Hon. Freperick Dongs, LL. B., ’69, Massachusetts. 


Secretary. 


Rosert G. Dopcs, LL.B., ’97, 53 State St., Boston, 
Mass. 





Hon. Aucustus Everett WILtson, ’70, Kentucky. 
AusTEN GeEorGE Fox, -, LL.B., ’71, New Yor 
oOsEPH BanGcs Warner, Esq., LL.B.,’73, Massachusetts, 
on. CHARLES JosEPH BoNAPARTE, LL.B., ’74, Maryland. 
Hon. Witi1am Cazs Lorine, LL.B.,’74, Massachusetts. 
Wiiu1aM Tuomas, Esq., LL.B., ’76, California. 
Louis DemsBitz BRANDEIS, Esq. LL.B.,’77, Mass. 
Hon. Francis JosepH Swayze, ’81, New f oy 
Hon. Suinicu1ro Kurino, LL.B., ’81, Japan. 
Hon. Epwarp Kent, ’86, Arizona. 
Hon. mn W. Mack, LL.B., ’87, Illinois. 
Hon. Epwarp Terry SANForRD, LL.B., ’89, Tennessee. 
Grorce E. Wricut, Esq., LL.B., ’92, Washington. 
Hon. GzorGe CoLiigr HitTcHcock, ’93, Missouri. 


Treasurer. 
Rocer Ernst, LL.B., ’03, 60 State Street, Boston, Mass. 


Council. 


TERM EXPIRES 1912, 

ines D. Cort, Esq., 86, Boston. 

OBERT J. Cary, Esq., ’92, Chicago. 

Robert L. Raymonp, Esq., LL.B.,’98, Boston, Chairman 
TERM EXPIRES 1918. 

WintHRop Howtanp Wapnz, Esq., LL. B., ’84, Boston. 

—— GoopricH THompson, Esq., LL.B., ’91, Newton, 

ass. 
Frank L. Hinckey, Esq., LL.B., ’94, Providence, R. I. 





TERM EXPIRES 1914, 
Wituram H. Dunsar, LL.B., ’86, Boston. 
Ravpu Avpace Stewart, LL.B., ’96, Boston, 
Epmunp Kent ARNOLD, LL.B., *98, Boston. 


TERM EXPIRES 1915. 
AMES ARNOLD LowBLL, LL.B., ’94, Boston, 
pwARpD K. HALL, LL.B., ° , Boston. 
Cuares P. How.anp, LL. +» 94, New York, 


Corresponding Secretaries. 


R. E. Sretver, LL.B., °84, First National Bank Bldg., 
Montgomery, Ala. : 
Joun GATLING, ’76, Forest City, Ark. 
Abert J. Dissiez, LL.B., ’96, 501 Crocker Bldg., San 
Francisco, Cal. : 
Epcar Morris Warner, LL.B., '72, 42 South Main 
Street, Putnam, Conn. \ 

Joun Stpney Wess, 85, Bond Bldg., Washington, D.C. 

A. R. Lawton, ’80, P. O. Box 727, Savannah, Ga. 

Witutam C. Boypen, LL.B., ’89, 107 Dearborn Street, 
Chicago, IIl. : 

Tuomas FRANKLIN STEVENSON, ’79, Sixth & Walnut 
Streets, Des Moines, Ia. 3 

Epwarp J. McDermott, LL.B., ’76, Louisville Trust Co. 
Bldg., Louisville, Ky. : 

“ an L Bassett, LL.B., ’98, Vickery Bldg., Augusta, 
Me. 

Artuur W. Macuen, Jr., LL.B., ’99, 36 Central Savings 
Bank Bldg., Baltimore, R 

Rosert E, Oxps, LL.B., 1900, Merchants Bank Bldg., 
St. Paul, Minn. . 

W. R. Harpsr, ’83, E. Capitol Street, Jackson, Miss. 

W. E. Fiss8, °80, 318 Rialto Bldg., St. Louis, Mo. 

Ernest B. Conant, LL.B., ” University of Nebraska, 
Lincoln, Neb. 





Avpert Danner Ex toot, ’83, Eureka, Nev. 

Bertram E tuts, LL.B., ’87, Keene, N.H. 

Cuauncey G, Parker, 48, 761 Prudential Building, 
Newark, N. J. 

Cuar_gs B, Sgars, LL.B.,’96, 860 Ellicott Square, Buffalo, 


N. Y. 

PercivaL Wiuips, LL.B., 1905, 2 Rector Street, New 
York, N. Y. 

WitutamM H. S. Burcwyn, LL.B., ’69, Weldon, N. C. 

Joun Lepyarp Lincoin, LL.B., '84, First National Bank 
——n Cincinnati, O. 

=,  DENNISTON, ’85, 224 Locust Street, Philadel- 
phia, Pa. 

Cassius Kenpic BreneMan, LL.B., ’69, Kampmann 
Bldg., San Antonio, Tex. 

F, E. Atrrep, LL.B., ’76, Court House, Newport, Vt. 

Henry Forpyce Brakes, LL.B., °96, 431 Burke Bldg., 
Seattle, Wash. 

Levin Situ, 84, 33 Julian Street, Parkersburg, W. Va. 

Orto R. Hansen, ’88, 102 Wisconsin St., Milwaukee, Wis. 

Rossins B. ANDERSON, LL.B., ’03, Honolulu, Hawaii. 

Wittram B. A. Ritcniz, 82, Herald Bldg., Halifax, 
Nova Scotia. 
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HARVARD LAW REVIEW 


COMPLETE SET 


25 Volumes and Index, unbound 


$83.50 


Carriage extra 








We keep no bound sets, but have many sets bound 
to order for our customers, at reasonable rates. 





THE HARVARD LAW REVIEW ASSOCIATION 


COES & YOUNG COMPANY 


20 School Street 
BOSTON 





and 


Harvard Square 
CAMBRIDGE 





DISTINCTIVE STYLES IN MEN’S SHOES 
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ADVERTISEMENTS 


A Brief Survey of 
Equity Jurisdiction 


By C. C. LANGDELL 


Late Professor of Law in Harvard 
University. Second Edition, Enlarged 











@. A collection of Professor Langdell’s valuable articles 
upon the various phases of equity jurisdiction, which have 
appeared in the Harvarp Law Review. 







@ The book in its present form contains five articles written 
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